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Utilization of International Rivers Viewed
The Perspective of International Lay

Jia Lin i Shanghai Unoversity of Politics science and law, 201701)

Ahstract: Water, a land of natural resource, is indizpensable to the survival and development o
from wrater shortage are comumon all over the world, especially where there are rivers or othe
soverelgn State boundaries. Apart from political and diplomatic efforts, application of Interna
resolve such disputes iz becoming more and more acceptable to the countries. Thiz paper en
mnternational law pertinent to utthization of international rwers. The paper analyzes the interest
Fivers and offers a new structure of management The author hopes that the vse of It
mechanizm both to prevent and resolve International disputes and conflicts arising from Utilizat
Key words: International Fivers, International Law

Water, a land of natural resource, 15 indispensable to the survival and development of hu
scarcity is the foremost one it the five factors that affect the sustainable developrnent all ovet
from water shorfage occuwrred now and then, especially where there are nvers or other
Soverelgn State boundaries. In the tendency of globaliation, the International society b
cooperative development and management of Coordination on international rivers, as it is
cooperation, resolwing competitive utilization and conflicts of shared water resource, controllin
maittaining the biodiversity, as well as promoting the sustainable development of glob
environment.

China has maore than 40 International rivers and 15 out of them are the major ones concern 1!
of economy, open of border areas and present situation of water shortage in China malkce 1
International rivers within the borders of China an itnportant factor of moderating watet sh
safety and stability of Asian area.
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The development of International rivers is much more complicated than that of domest
International rivers, as it will directly affect the integrated mterests in the social, economic,
Thizs paper endeavors to prowvide a general wiew of International lawes pettinent to the utilizatios
mterests at conflict in utilimng International nwvers and offer a new structure of managemer
disputes ocourted in development of International tivers by tmeans of International lawr.

1 Wiewing the development track of International rivers from the evalwemnent of International B:
The definition of “river” in Encpelopaedic Britamica is that “any natural stream of water that 11

a

. Along with the farbarity of human beings with hydrologic science, the concept of I
gvrolvement from the International Fiver and International covrse to International hasin[gl.

1.1 International nver emphasizes “nawigable”

The “Fegletnent pour la Libre Mavigation des Bivieres™ tnade by the Congress of Vienna in 1¢
mtates can nawigate freely on certain rivers in Furope and defined that “International river me
trawerses different states™ This concept etnphasizing “nasvigahle” has remained for more the
“Fules for MNawigation in the International Fivers™ broadened the concept by bringing the trib
specified that “International Fiver means navigable waterways and the tributaries that separats
tributaries, especially those of boundary rivers commonly flow along within the territory of
concept of International River then the applicable range of the “Fules for Mavigation in the Inte
inland rivers of state, i.e. any States can freely nawvigate on them

1.2 International waterway emphasizes “navigable and with commercial value”

In 1921, 41 States inclusive of China worked out the first special and cottmon statute, 12 ™
Concerning the Fegime of Mawigable Waterways of International Concern”. [t specifies that ©
following are declared to he nawigahle waterways of International concert:

a. Al parts which are naturally nawmgable to and from the sea of a waterway which in its co
the sea, separates or traverses different States, and alzo any part of any other waterway nat
which connects with the sea a waterway naturally nawvigable which separates or traverses
natural waterway or part of a natural waterway 1= termmed 'naturally navigahle' if now used fio:
capable by reason of its natural conditions of being 2o used.

b, Waterways, or parts of waterways, whether natural or artificial, expressly declared to be pk
Convention regarding navigable waterways of International concern either in unilateral Acts of
or authonty these waterways or parts of waterways are situated, or in agreements made wi
atates.

There 15 no significant difference with that deterrined in the “Fules for Mawvigation in the Intes
on the ordinary comumercial navigation walue.

1.3 International drainage basin emphasizes on “overall and sustainable development”

Article 1T of “Fules on the Uzes of the Waters of International Rwers™ (also called the Helsinda
Law Aszsociation in 1966, says that “An International drainage basin is a geographical area
determined by the watershed brnts of the swstemn of waters, including surface and undergre
tertnitmz”. This definition has the epoch-maldng significance, firstly, it accormodates the s
broadens the range of International river from the main current and tributaries to both the surfs
tnain current and tributaries; secondly, it breals through the nawvigable requirernent of Intery

for more than 100 years and forms the baziz and condifions for the overall development an

well as the protection of ecological environmmern [ﬁl.
The “Seoul Fules on International Groundwaters' (hereinafier called Zeoul Fules) prepared
19384 12 a supplement to the Helsinld Fules. It accepts the applicability of Helsinkd Fules to the

the confined groundwater without forming arny surface water, Both the articles T and IT in Sem



contributes water to, of recefves water from, surface waters of an International basin constit,
the purposes of the Helsinld Fules and even if an aquifer that does not contribute water to, or ¢
an International drainage baszin constitutes an International drainage basin for the purposes of
the International basin includes the groundwater intersected by the boundary between tw
contribute water to, or recetve water from surface water, 1 e confined groundwater.

In addition, in the “Betlin Fules on Water Resources™ (hereinafter called “Berlin Rules™
Agsociation i 2004, it is specified in Section 3 of Article 3 that “Diramage basin means an area
of a system of interconnected waters, the surface waters of which normally share a co
International drainage basin 15 a drainage basin extending over two or more States, and in

applicahle to Internationally shared waters apply to an agquifer if it is connected to surface w
drainage basin, or it is intersected by the boundaries between two or more States even withow
form an International dramnage basin™, which are in full accord with the specification of Seoul F
1.4 International watercourses emnphasize “balancing the interests of upper reach- and lower re
In 1997, at the 515 session UM General Azzetnbly “The Conwvention on the Law of the M
Watercourses™ passed throush, in which the contents, principles, manners and regulatory
International watercourses are thoroughly specified. The Comvention on the Law of the Moy
Wetercourses 12 the first one reached specially for the non-navigational uzes of International wa
In the Convention on the Law of the Mon-Movigational Ukes of Iternationgl Wadercourses, th
Bazit” was not adopted and the definition of “International Watercourse™ was used inst
“Watercourse means a system of surface waters and groundwaters constituting by virtue o
whole and normally flowing into a common terminus.” While “International watercourse meat
situated in different States™ This is the clearest concept, with legal effect, of Internati
International rivers and International lakes, the International watercourse includes “any other ¢
on surface or underground, including rivers, lakes, aquifers, glacier, reservoirs and canals™
tributaries of International rivers, bt also the International surface waters such as Internat
groundwater (normally share a cormmon terrminus with the surface waters) are int:luded[ﬂ.

Ag the conventions izsued by the UM need to balance the mnterests of the States concernec
soverelonty dtmplication it the original definition of International Riwer and most States

International Water FEesource in certain applicable range. As alzo, the definition of Internationa
of “territory™ and the “International watercourse' can avoid the close restraint of “Internaty
upper reach States in utiliming water resources within their territory, and the conflicts

soverelgnty” and the “absolute terntorial unity™ held by the upper and lower reach States can b
The concept evolvemnent of International River reflects the track and idea on development

period, Le from the indtial emphasis on navigational uses to nawvigational uses and non-naviga
dewelopment to multipurpose developrnent, and from the developrment within one State to re
present development of International nvers has achieved a comprehensive and sustainable les
on balaticing the rights and ohligations of upper and lower reach States.

2 Looking back upon the disputes caused by development of International rivers

What iz the so-called dispute on International rivers takes disputes among States here a
referring to the disagreement among States concerning the right to waters as the main, with o
and infringement between authorities against the users such as hoat-owners and their crew,
and residents along the rivers.

Az the basing of International rivers crossover the houndaries of different States, many int
among the concerned States, interagency disputes within one State and the disputes among
individual exist in the development of International basins. In this paper we lay etnphasis o



otates. All the Htates referred here have thewr own diverze demands on developing the transho
i geographical locations and econotnic deweloprnent lewels, among which sotme States
development of hrdropower and navigation while some in the lower reach give importance to
flood control

The goal conflicts lie in the following four aspects:

a Dispute on bordetline as the first one, which is not only a question on territory bt alzo
economic interest of the States concerned, and the solution needs a long time due to the 1
politics and so forth to be considered, for which the Lake Lymon is quoted often as an &
bordetline state;

b. Dispute on water allocation 1z another one, in which allocation of river water for agricult
currently, it tmany areas laclking of water, has been the intriguer and reflection of the conflic
foes among the Arabians only for the hfeline water so that some Arabian theonists would credit
c. Dispute arouse with the deweloptment and utilization of the water resource i3 a futher o
fields of nawigation, agricultural smigation, aquatic and fish culture, hydropower development, §
oftern seen. For an instance, the overssploit on upper reach that results in water shottage in
Furthermore, the disputes with allocation of water benefits also arize, and the dispute betw
Colurmbia Fiver 12 a typical one,

d. Dispute on water environment is the last one, which iz shown in two aspects, ie
hydrological process. The water pollution includes the water source pollution caused by soil
by the production waste dramage and domestic zewage discharged within the basins, sewage:
shipping and the mcidental pollution cavsed by dumper of shipping with chemicals and =
songHualiang River in China imposed influence on Russia in 2005 can be taloen as at estat
process means the remarkable changes of hydrological process in the lower reach talang
wegetation ity river source area and the soil erosion caused by the States in upper reach

The eszentials of disputes on International rivers are that on the exercise soversignty of river
States. The so-called "weater rights” refer to the sowereign right of coastal States to the Int
jurizdiction, right of use and right to obtain compensation on the rivers in their territory, as w
all the International rivers[ﬂ. The different understandings and adwocates of water rights pc
lowrer-reach of International tivers cause contitmous disputes on the use of International rivet:

the coming part cause combined impact on the disputes.

3 Bearching for the reazons of the disputes on International rivers

3.1 Matural guality reazons

Az a land of natural resource and essential factor of environment water has some identical and
natural resources, and it iz the natural quality of water that causes the continious disputes
Tivers.

Firstly, az a land of natural resource and an essential factor of enwironment, water 12 indisp
business and good envirorrnent. The wolume of water is scatce, too. The scarce is reflected
demands for finite water resources, and the waste, pollution, global climate warning anc
conflict, thus the continuous disputes arouse on the use of International rivers. The Statetr
International Conference on Water and Environment sponsored by the World Water Counci de
of the sewven water izsues that are facing the world is threatening the peace and security of the
Secondly, differed from the sofl, forest and mines, water is dynamic. River is an entity con
geology urutz. Just as the indiwisible sea water, the natural state of International rivers can’
belong to different States. The different uses of the States related to the same International fiw
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The transboundary feature of International rivers malke the dewelopment on them not only t
also the regional political and military issues, especially for the basin-related States with hosti
can be talen as an exarmple.

3.3 Legal reasons

In wiew of the International Law, the terrtory of a State meludes the terntorial waters and
territory and territorial waters of a State). On one hand, the International tivers belong to the
mtates hawe the proprietary right owver the reaches on their territory. The permanent sovereignt
tiwers o their territory includes possession, right to use and disposition, and the States are
freely., Thiz was declared m 1962 in “Declaration on the Permanent Sovereignty of Matural F
“Charter of Economic Fight and Liability of States™, and it iz an established principle of cus
own the sowersignty to full length to the reach of the International river lasting from the upp
on the other hand, the sovereignty 1= of relativity for the rationale of International law fort
International rivers crossover the political frontiers of the related States and the river-related
over the sections of the rivers within their territory, and when developing or using the rivers
other States on lower reaches of the rivers should be considered and protected. The differ
water rights possessed by the nwer-related States cause continuous disputes on the use of ]
Abzolute Sowerelonty ower territory, any State iz entitled to limnitless rights to capitalize

beneficial to the States at the upper reach. Howewer, in wirtue of the principle of Absolute T
harm the States at the loweer reach when making use of the resources, thus the interest of the -
here. The disagresment between the above-mentioned principles and the vague and unreazon
dizputes on the International rvers.

3.4 Human factors

The natural conditions and wnpact of climate conditions decrease the amount of freshearats
pollution malzes it worse. At the same tirme, the development of industrial production and incres

of freshwater progressively. The water supply and demand gap intensifies the disputes on the [

4 FPossible solutions to the disputes on International rivers

4.1 Reconcilability existz in the dizputes on International rivers

The conflict of interests among the river-related States during the development of Internatio:
relative difference between the interest groups and environmental conditions in nwer-related
States share certain cormmon points, one of them iz the sustainable region development and the
be achiewed through identical manner or method. For an instance, the States both on upper-
controlling the ammount of water, i e generally, the States on upper reach tend to the nonexpend
and that on lower reach tend to the expendable use (such as wrigation), therefore, reconcilabiit
4.2 Existing International weater law fails to leep up with the step of International river desrelop
The International Water Law with the principle of just and reasonable use 1z helpful in resolvin
resources. As the issue of transboundary water resources 15 very complicated and the essting

to resolve and deal with the water disputes, it only provides the basiz for the negotiation ar
over the use of International ﬂvers[ﬁl.

The limitations of existing International water law in resolving disputes on International rivers a
Firstly, fallure to identify the sovereignty of related States. There are many factors that wn
International water resources, such as sovereignty, ownership of watercourse equipment, ju
lirnitation etc. The essential reason iz that there iz no article relating to the sowvereignty o
sowverelgnty issue becommes the orfigin of disputes on International rivers and a hindrance to sy

International rivers.
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International rivers are mainly made by signing agreements among ripatian States. The Food ar
that 305 agrestnents concerning non-navigational uze of water such as managerment of
control, water power development, and expendable and nonespendable water allocation etc. |
them 149 agreements with water concerned m full taxt[gl. "One system for one river™
mdrviduality of International rivers, and thiz condition mereases the cost for constituting th
diversity of nver systems will cause difficulty in legislation of domestic riwvers for a State wit
of them has a special system, within its terttory. Although the “Conwention on Law of B
Watercourses” has the features of framework convention and the function of milestone for th
management, some States on upper reaches disagree on certain principles and system spec
hasn’t been talen effect due to the less number of contracting parties. Consequently, there is
the management of International fwers.

Thirdly, the worlsability of basic system of International rivers 12 not good. “One system for o
systetn of International tivers. While in practice, the river systems of warious types shan
principles, riles and regulations in common are formed. The International Water Law is &
reresolve the conflicts and disputes on water resources utdization among riparian States in Ind
long-term development, seven basic principles in International water law have been come

utilization, no significant harm, general obligation to cooperation, regular exchange of data
protection of water resources and its ecosystem, nawigation freedom and compensation il
framewrorls of basic problems of International rivers, but in practice it 1= lacking of worlsabiity,
Ammong the principles, the “equitable and reasonable utilization™ iz the core of Helsinkd
International Fiwers adopted by the International Law Association at the fifty-second con
advocates sharing the water resources. [t requires that a basin State may male its needs be
mjury to a co-basin State, each basin State is entitled, within its territory, to a reasonable and
of the waters of an International drainage basin, with relevant factors to be considered s
hydrology of the basin, climate affecting the basin, the past and esisting utilization of waters ¢
needs of each basin State, the population dependent on the waters of the basin, the comps
satizfying the economic and social needs of each basin State, the awvailability of other resource
to one or more of the co-basin States as a means of adusting conflicts among uses. Due tc
hawen't heen well cartied out and implemented and been substituted by the principle of “ec
participation” specified in the Conwvention on the Law of Mon-Mavigational TTses of Internatic
syatemn of International rivers changed from emphasizing rights to etnphasizing hoth rights and
International rivers, the Convention on the Law of MNon-Mawigational Uses of International '
articles to resolve the water resources allocation only some factors need to he considen
mentioned.

The complemty and multiple interestz concerned as well az the high-tech feature m the d
powerfil mechanism to avoid and resolve disputes on the International rivers, therefore, th
disputes should be improved.

4.3 Eey to resolving the disputes on use of International rivers is to balahee the soversigr
International river basins,

&z mentioned abowe, the essential of conflicts ower International rivers 15 that between water 1
case the key to resolving the disputes on use of International rivers 1= to balance the soverel
International river hasing. In practice, the Columbia Fiwer Treaty established the principle

downstream”™, which directly represented and used the principle of “equitable and reasonahle

States are trying to resaolwe the disputes on International rivers through equitable share of

adversaries into potential cooperators. When doing so the development of equitable and reason

motardg]lor the FAadrtrer et 2a11itable ot mimatiem A F all e S atme trmthae HE e B oo
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Az a unitary agquatic ecosystem, the International rivers are facing many transhoundary
protection of ecology and hiological diversity, and powverty etc. All these problems cant be re
owerall basin should be considered, and the development of International rivers should be acco:
ecosystermn to achiewe sustainable deweloprment.

4.4 Advocates peacefil methods against imperative methods to resolve the disputes on Internat
The systems for resolving disputes on International rivers appeared before the World War

Furope and Atnerica, atmong them the well-lnown ones are the Weuse River Case (hetween B
by the Permanent Court of International Justice i 1937, the Lalee Lanoux Arbitration (betwe
International Coutt of Justice in 1957, In practice, both political and legal methods are used wit
The outstanding contribution of “Helsinld Fues of 1966 on the Uses of the Waters of It
deweloped by the International Law Association 12 that it specified the procedures for the p
with the following aspects included, ie 3tates are under an obligation to settle international d
of the United Mations, the recormmendation of how to prevent the disputes arizsing from th
recommendation of setting the disputes through peaceful means such as inwiting a joint

orgarization or a qualified person to carry out mepection on the disputes, or submtting the
=i

The “Convention on the Law of the Mon-nawigational Uses of International Watercourses”

dewrelopment of legal system of the use and protection of international rivers and can he regatdi
of international rvers with highest protective lewel up to now. It 1= for the first time the tmper
specified in the “Conwention”™. In the Article 33 of the *Conwention™ almast all the means to set
political and legal means, imperative and noncompulsory means,  the legal means are

“Convention™ that when the parties cannot reach agreement by negotiation or any other means
request of any of the parties to the dispute, to impartial fact-fining In addition, it recognizes as
special agreemnent in relation to any party accepting the same obligation, that the subrmissiorn
Coutt of Justice. The itmperative tneans with no doubt are contrary to the national sowerei;

features of international rivers system, consequently, they are not acceptable to us,

5 Development of international rivers in China

5.1 Characteristics of international rivers within territory of China

The international rivers within territory of China have the following characteristics 1) large arr
most of the international rivers within China distribute in the border areas on Southweest, Mot
and much of them flow through more than one adjacent State and cause the difficulties -
mternational rivers, 2) with upper reaches of mternational rivers situate in China while th

borders, as a result, river sections within Chita hawe the features of steep gradient, quicke weat

features are also one of the reazons of water loss, raore than 4% 10 e -water loss occurs e

feedings, it Chita, there are rivers fed by rain, snow melt on high mountaing and seasonal =
river hasins in China there are abundant resources of water, soll, forest, mine and energy,
biological and cultural diversity, which will definitely play an tmportant role in the sustamable di
5.2 Limitation of development system of international rivers in China

With the impact of natural conditions and economic strength, the development of internations
of short history, low use degree, indistinct background of water resources, and lacking of'1
plaimjnglm. In a long period, the development of international rivers in China has been plan
with the mode or idea of that of dotnestic tivers without knowing the international
Furthermore, due to the shortage of research on international water law and without know
ohligations during the cooperative development of international rivers we have heen at a dis:
settling distntes.



5.3 Mleans to settle international disputes

Firstly, emphasimng the prevention. The prevention principle iz the “Golden Principle” ¢
International Enwironment Law the prevention principle is the estension of national sow
enviromment bevond borders principle, and a fundamental principle of International Ensriro
aspects are included in the prewention principle, one is to carty out preventive measures to as
and disputes on environment, the other is to settle the disputes through negotiation and signing
the hasing, for an instance, the long-term disputes on waters in African area were settle
agreements on Wwater resources hetween the MWandela Gowernment and 12 related states, an
through negotiation they can be subrtted for arbitration. Finally, the regional cooperation i
exert the function of coordination. The international financial organizations such as World ]
development and utilization of international rivers by economic means. This 15 an moportant fac
the development of international rivers in China.

The author recomumends dealing with the problems relating to the development of miternatic
“Bhelving the disputes and seeling corumon developinent”™. On the allacation of international -
can he applied for dealing with the disputes on international rivers by regarding the wate
mnstance, the disputes arousze from the development of international rivers among China and &
by adopting the principle of “fairly share the profit from the downstream' established in Columt
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