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Law and Ethics M eet: Bioethics and Law Forum
When Couples Fight Over
Their Frozen Embryos

HEIDI P. FORSTER os, donate them to science or to another couple, give one
of the gamete donors control over the embryos, or choose
to keep them frozen in storage. Whether courts will con-

ey -
. : : ider these preprocedural agreements binding legal con-
often turn to assisted reproductive technologiéspopular tracts remains to be seen. As will be described below,

assisted reproductive technology is in vitro fertilization : .
. L .. some courts do bind couples to the terms of their prepro-

(IVF). During the IVF process, physicians often fertilize . .
cedural contracts, whereas other courts invalidate the

several eggs and create cryopreserved, or frozen, human : X
) agreements on the basis of changed circumstances, such

embryos for subsequent transfer to the woman’s womb tg > ~. )
as divorce or other children.

achieve pregnancy. Successful egg retrievals yield a range British® and Australiaf laws require, with few excep-

of 1 to 20 eggs, a_n_d the humber cryopreserved depenq%ns, that all frozen embryos be destroyed 5 years after
on successful fertilization and development before th%heir creation. In the summer of 1996, 5 years after the

freezing stage. Couples often do not use all of their frozerE;ritish law was enacted, over 3300 frozen human embryos

embryos in their effort to have a child. It is estimated tha'[Were destroyed. No similar law exists in the United States.

there are currentl_y more than 100000 frozen human My the United States, the stockpile continues to grow, and
bryos in storage in the United States alone. What shoul . )
Jrozen embryos continue to age. At first glance, there

be done with all of these leftover embryos is an unresolve
Seems to be no good reason to keep all of these frozen

issue in this country. A related and more complicated prob—e mbryos for years after their creation, after death of the

lem arises when couples who have previously undergoné ) .
. ! amete donors, or upon the woman’s entering menopause.
IVF and have frozen embryos in storage later fight ove ; o .
The disposition of spare frozen human embryos raises

the disposition of their frozen embryos. . . . . .
: o . controversial ethical issues. Pro-life advocates typically
Currently, disposition of frozen embryos is left up to . . : .
o 7 . claim that human life begins at conception, and thus the
fertility clinics and couples themselves to decide. Al- ; . .
destruction of human embryos should be viewed as akin

though mandated by law in only 1 statejmost all fer- to murder. They assert that all embryos have the right to

tility clinics have couples sign preprocedural agreement%e implanted and should be given the opportunity to grow

to decide the fate of their future excess frozen embryos .
. and develop. Conversely, pro-choice advocates generally

before they begin the IVF process. Thus couples arg, . . : .
Claim that destruction of frozen embryos is an ethically

fqrced .t_o stgte in advance their W|_shes re.gardmg embryocceptable practice and that gamete donors should not be
disposition in the event of separation or divorce, death OF

one or both gamete donors, or menopause of the fema orced to become genetic parents against their will. These

) advocates of disposal claim that a 24-hour-old embryo “is
gamete donor. Typically, couples can destroy the embryFlot yet at a stage of development where it is capable of

potential personhood or moral attributes” and therefore can
Correspondence to: Heidi P. Forster, JD, 4808 Moorland Lane, Apt 711pe destroyeé.Furthermore, they claim that any rights the

Bethesda, MD 20814 (e-mail. HForster@cc.nih.gov). 4-celled embryo frozen in a vial might have are subordi-
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L For a more detailed discussion regarding embryo disposition, see thBOSition.
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the mass disposal in Britain and the lack of law in the United StatesSome professional organizations have considered these is-
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what should happen when the gamete donors later dis-
agree about the fate of their embryos—and have offered
policy statements. First, the American Medical Associa-
tion (AMA) ethics guidelines state that frozen embryos
may be allowed to thaw and deteriorate.* The AMA based
their recommendation on the “ cultural and legal tradi-
tions” of our country.”

The American Bar Association’s (ABA) Section on
Family Law proposed a frozen embryo disposition policy
in 19988 The policy suggests that if the marriage has
dissolved, the couple is in disagreement about the fate of
the embryos, and there is no preprocedural agreement,
then “ the party wishing to proceed in good faith and in
a reasonable time, with gestation to term, and to assume
parental rights and responsibilities should have possession
and control of al the frozen embryos.” This proposed
policy has not been adopted by the ABA. In fact, this
policy is contradictory to the court decisions described
below, and it is contrary to the emerging legal and ethical
consensus regarding embryo disposition.

The American Society for Reproductive Medicine
(ASRM) developed an “ Ethics Report and Statement on
the Disposition of Abandoned Embryos.” ® The ASRM
recommends that all fertility clinics “ require each couple
contemplating embryo storage to give written instructions
concerning disposition of embryos in the case of death,
divorce, separation, failure to pay storage charges, in-
ability to agree on disposition in the future, or lack of
contact with the program.” 1

The ASRM aso states that “as an ethica matter, a
program should be free to dispose of embryos after a
passage of time that reasonably suggests that the couple
has abandoned the embryos.” 1* Furthermore, couples who
did not fill out preprocedural agreements, have not been
in contact with the program for a substantial period of
time, and have not provided current contact information
“ cannot reasonably claim injury if the program treats the
embryos as abandoned and disposes of them.” 12

The influential New York Task Force on Life and the
Law specifically discussed the issue of when couples dis-
agree about what should happen to their embryos in their

6 American Medical Association, Council on Ethical and Judicial Af-
fairs. American Medical Association, Code of Medical Ethics: Current
Opinions With Annotations. New York, NY: American Medical Associ-
ation; 1999: opinion 2.141.

71bid.

8 American Bar Association Section of Family Law. Report With Rec-
ommendations. Report No. 106. February 1998.

9 Ethics Committee of the American Society for Reproductive Medi-
cine. Ethical considerations at 1S. American Society for Reproductive
Medicine Ethics Report and Statement. Disposition of abandoned embry-
os; adopted July 20, 1996; Birmingham, Ala.

10 1bid.

1 1bid.

2 1bid.
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report titled “ Assisted Reproductive Technologies: Anal-
ysis and Recommendations for Public Policy.” ** The re-
port indicates that although gamete bank regulations
should require specific instructions regarding disposition,
no embryo should be implanted, destroyed, or used in
research over the objection of an individual with decision-
making authority. Read literally, this statement suggests
that preprocedural agreements should not be upheld when
the gamete donors later disagree about what to do with
their embryos, and it even suggests that some embryos
may be kept frozen indefinitely.

Court Battles

There is very little legal instruction, in the form of case
law or statutes, to guide parties or courts in resolving
disputes over cryopreserved embryos. However, court
battles between gamete donors are becoming more com-
mon. Three state supreme courts, those in Tennessee, New
York, and now Massachusetts, have ruled in cases where
gamete donors argued over the fate of their frozen em-
bryos. Lower state courts have ruled on similar cases in
Illinois, Michigan, Texas, Alabama, and New Jersey.
The most influential precedent is the Tennessee case of
Davis v Davis.** In this case, the court was asked to de-
cide whether a divorced woman could use the frozen em-
bryos that she and her former husband had created to
either become pregnant herself or donate them to another
couple. The Davises had not signed a preprocedura
agreement. Mrs Davis initially wanted to use the embryos
herself, and she later decided to donate the embryos to
an infertile couple over her ex-hushand's objection. First,
the court stated that embryos are not “ persons” under
state or federal law, but the embryos are entitled to special
respect because of their potential for human life. Next,
the court stated that previous agreements should be pre-
sumed valid and enforceable. However, without an agree-
ment, as in this case, the court looked to an individual’s
privacy rights. The court explained that the right of pro-
creational autonomy comprises 2 corollary rights: the
right to bear children and the right not to bear children.
The Tennessee Supreme Court held that the ex-husband
who sought custody of the embryos to destroy them has
a greater interest in the embryos than his ex-wife, since
Mr Davis was vehemently opposed to fathering a child
who would not live with both of his or her genetic par-

3 New York State Task Force on Life and the Law. Assisted Repro-
ductive Technologies: Analysis and Recommendations for Public Policy.
New York, NY: New York State Task Force on Life and the Law; 1998.

14 Davis v Davis, 842 SW2d 588 (Tenn 1992).
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ents. The court then set forth a formula for other courts
to follow when deciding embryo disposition disputes.’®

Next, the case of Kass v Kass'® was decided by the New
York Court of Appeals in 1998. The court of appeals af-
firmed a decision that had overturned the initial trial court
ruling'” and held that the parties preprocedural agreement
providing for donation of unwanted embryos to the IVF
program was enforceable. In the Kass case, the couple had
signed a preprocedural agreement, which stated that the
embryos would be donated for research in the event of a
divorce. Mrs Kass later changed her mind and wanted to
use the embryos. The court of appeals determined that the
parties had clearly expressed their intent to donate the em-
bryos to the IVF program for research in the event of a
disagreement and that such an agreement was enforceable.
The court also stated that the “ disposition of these [em-
bryos] does not implicate a woman's right of privacy or
bodily integrity in the area of reproductive choice; nor are
the [embryos] recognized as ‘persons for constitutional
purposes.” 8 Because the court of appeals decided the case
on the basis of contract law, larger issues related to male
and female procreative rights on which the trial court fo-
cused were not further addressed or discussed.

The most recent state supreme court ruling is the Mas-
sachusetts case of A.Z. v B.Z™ In this February 2000 case,
a divorced couple battled over the fate of their 4 frozen
embryos. The ex-wife, B.Z., wanted to try one lagt time to

15Under Davis v Davis, the court developed the following formula:
first, the court should look at the current wishes of the gamete donors. If
there is a dispute, then their prior agreement should be followed. If there
is no prior agreement, the interests of the parties in using or not using
the embryos should be weighed, with the party wishing to avoid procre-
ation usually prevailing. If the party wishing to use the embryos has no
reasonable possibility of achieving parenthood by other means than use
of the embryos, then the argument in favor of using the embryos should
prevail. If the party seeking custody of the embryos intends to donate
them to another couple, the objecting party has a greater interest and
should prevail.

16 Kass v Kass, 696 NE2d 174 (NY 1998).

171n Kass v Kass, the trial court ruling was quite interesting. The trial
court stated that a husband’s rights and control over the procreztive pro-
cess ends with ejaculation. Because the woman physically bears the child
and is more directly and immediately affected by the pregnancy, the bal-
ance of their competing interests weighsin her favor. The court concluded
that there is no constitutional right to avoid procreation and that a woman
has the exclusive right to determine the fate of the embryos. See Kass v
Kass, 1995 WL 110368 (NY Sup Ct Jan 18, 1995).

18 |bid.

19 Ellement J. SIC rules in embryo case: man wins bid to bar their use
by ex-wife. Boston Globe. Feb 10, 2000:BlI.
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become pregnant, whereas her ex-husbhand, A.Z., decided
that he did not want to have more children with his former
wife. This case is unique because the couple signed severa
consent forms that stated that if the couple separated, the
embryos belonged to the wife. The ex-husband contends
that his ex-wife altered the documents after he signed them
and wrote into the preprocedural agreement that the embry-
os should revert to her if they divorced. The family court
judge ruled that the couple's circumstances had changed
since the consent forms were signed and therefore should
not govern their current situation. Because the couple had
divorced and because they had other children, the judge
determined that their prior wishes in the form of a prepro-
cedural agreement should not be enforced. The lower family
court ruling was recently upheld without a written opinion
from the Massachusetts Supreme Court.

Conclusion

Lega consensus on the issue of frozen embryo disposition
is emerging very sowly. Generally, the following guide-
lines are becoming the standards by which courts are mak-
ing decisions. First, embryos are generally not considered
children or property but rather “ specia entities” that de-
serve specia respect because of their potential to become
human life. Second, whenever possible, the preprocedural
agreement should be considered a binding contract if cou-
ples cannot reach an agreement about the fate of their em-
bryos. Third, in the absence of a preprocedural agreement,
the control over the embryos should be given to the party
that does not wish to procreate, unless the other party has
no other means of becoming a parent. Furthermore, the
special rights afforded women with growing fetusesin their
bodies do not extend to frozen embryos. When the embryo
exists frozen in a tank, the rights of both gamete donors
should be considered equal.

As more and more couples enter courtrooms to argue
over embryo disposition, judges will be forced to consider
the limits of procreational autonomy and the status of the
frozen human embryo. Whether courts uphold or invali-
date preprocedural agreements and whether the balance
of the interests continues to weigh in favor of the party
who does not wish to procreate remains to be seen. Fur-
thermore, whether legidlatures will pass laws to regulate
embryo disposition is yet to be determined. While the law
struggles with the issue of what to do with cryopreserved
embryos when couples disagree, embryo disposition re-
mains a deeply persona and very controversial issue.

Journal of Andrology welcomes letters to the editor regarding “ Forum” articles and other ethical and legal issues of interest in your
own practice or research. We also invite you to suggest topics that deserve attention in future issues. Unsolicited manuscripts are
welcome, and will be reviewed and edited by the Section Editor. All submissions should be sent to the Journal of Andrology Editorial

Office.



