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Rethinking about Fault on Torts

YAO Miao
(Shanghai University of Traditional Chinese Medicine, Shanghai, China 201203)

Abstract: During the development from the 19th century to the 20th century, the principle of fault liability
and the theory of fault were severely tried by the great change of our society. To deal with these challenges,
there were some newly noticeable advancement of principle of fault liability and the theory of fault in modern
tort law as the objectification of negligence and presumption of negligence. Some argues that the theory of
presumption of negligence cannot meet the great change of our society. It has to be abandoned, and we must
adopt the theory of objectification of negligence. But, from my perspective, the theory of objectification of
negligence has fatal defects when it faces the modern society, and the deficiency of the theory of presumption
of negligence can be made up. Therefore we must continue to uphold the theory of presumption of negligence
just as in the past.

Key words: Fault; Objectification of negligence; Presumption of negligence
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