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Abstract : This article analyses the concept of corporate alo@sponsibility and the role
of profit-oriented businesses in the European leyala. The subject is viewed in the optic of the
regional initiative of respecting human rights sands in European Union. The European legal
area is a dynamic institutional frame that consemtsonstant institutional evolution using different
juridical instruments. In this area we examine tBeropean Union’s approach to corporate social
responsibility. This approach is at a crucial stagf development, given the globalized operations
and the transnational dimension of European corgiorss. The main conclusion is that the
regional approach of European Union represents aifpe towards the regulation of corporate
entities, but a more oriented approach on the adl€ourts and the derivate law is preferred.
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The European legal area indicates the union ofdigal orders determined with the
constitution of European Union in 1992. This patée ,order of orders” is composed by the
juridical order of the European Communities, ingggd by the politics and the forms of
cooperation instituted by the European Union Tremtg by the juridical orders of the Member
states. The subjects of the Unions™ order are téies§ the European people and the Member States
citizens that have not only the national citizepdhit also the European one. (art. 17, c. 1, TCE).

The European legal area is one of the main juridioanotation of the EU and it represents
the constitutional innovations of the Treaty of Mtmeht. In this occasion it was establish the
principle of coexistence of European Communitiesd athe Member States and the
intergovernmental cooperation, with flexible proasss.

Recent economic globalization and trade liberalimahave given multinational enterprises
considerable economic power that often surpasseoflstates. While states are subject to various
international and internal mechanisms designed revemt them from abusing their powers,
multinational enterprises are traditionally bournydnational laws of limited geographical scope. In
the global market, where legislation tends to weogsiderably from one country to another, little
exists in terms of universal standards applicablatltinational corporations.

In this framework of globalization the law acquige&ransnational languagethat refers to
all the legislation of the transnational relatiottsis important to note that transnational doesn’t
mean international. The international dimensionhest of states, while the transnational space is
that of mobile subjects, such as transnationalaratpns, that are continuously present within this
dimension.

In Europe there are more than 100 multinationalpe@tions and the most efficient
international human rights mechanism in the worde- European Court of Human Rights - found
in 2000 over 400 violations of the European Conieenbn Human Rights, legally binding upon its
signatories. The scope of this mechanism is, howdimited to violations committed by state
actors. Victims of violations committed by privagatities such as multinational enterprises cannot
seek remedy before the court unless some kindat# gtvolvement is implicated.
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Economic globalization and the rise of transnatiocarporate power have created a
favourable climate for corporate human rights alsjsehich are governed principally by the codes
of supply and demand and show genuine loyalty tmiyeir stockholders.

As globalization has increased in the past decadavo, so has the criticisms. Whether it is
concerns at profits over people as the drivingdiaair violations of human rights, or large scalbe t
avoidance by some companies, some large multiriooperating in developing countries in
particular have certainly had many questions tavans

The European Union is a unique forum within which eévaluate the corporate social
responsibility because it unites the large Europsanomy with Europe’s commitment to human
rights and social values. Although the initial go&lEuropean integration was to create a common
market, the European Court of Justice stressedéispect for human rights forms an integral part
of the general principles of Community law. As &ule the EU does not see the creation of
common markets and enhanced protection of humdmsrigs mutually exclusive. Rather, the EU
believes that one cannot be achieved without therotEconomic freedoms are not absolute, but
must be viewed in relation to their social functemd with due regard for human rights. Economic
efficiency must be pursued together with democrhgitimacy and social justicé."The EU is
therefore not only concerned with the promotiorhofman rights by their inclusion in the creation
of common markets but also with the added value dunights provide to economic and social
welfare. Even if the EU dimension is well-definede can find here a transnational spirit that
surpasses the states.

Another issue is that of human rights that cannptcollocated in a territorial juridical
framework, such as one of states. Human rights hla&echaracteristic of a de-territorialisation,
with the objective to become universal, or at leagfional. Transnational corporations have an
enormous economic power supplied by the capacijesterritorialisation. They are transnational
subjects with a great capacity of mobility and timeywe the power to condition even the states. In
recent years there has been increasing concern t#i@obehaviour of corporate entities in relation
to human rights. As a consequence, corporationsrazeuntering greater scrutiny of their activities
on a global level and the idea of encouraging @nerequiring companies to adhere to minimum
standards of behaviour has become enshrined wihiooncept known as corporate social
responsibility.

The protection of human rights is not traditionalbpnsidered a responsibility of
corporations. The domestic laws of many statestéaimpose adequate human rights duties on
corporations, while it is unlikely that there amyalirect duties imposed by international law. Yet
corporations, especially multinational corporatioase very powerful entities in the current world
order. Their impact on the wellbeing of communita®l individuals, including in terms of human
rights, is evident wherever they operate. Whilerdhis considerable scope for that impact to be
positive, corporate activity is often perceived tave a detrimental impact on human rights
protection.

The transnational corporations are economic and jumidical subjects that have a
continuous need of juridical assistance in ordeadhieve their goal of profit. The law has the
central role in the enterprises’ strategies and dbwporations delegate the juridical task to the
experts of corporate law.

Many corporations, like states, have the resousteb power both to perpetrate and to
escape responsibility for abuse. The subject is tia¢ benefits from a huge and expanding
literature, including scholarly legal writing, gawenental and intergovernmental outputs, as well as
the work of campaigning groups such as Amnestyatigonal and Human Rights Watch.

Multinational corporations are accused both ofaiteuman rights abuses and of colluding
in various ways with repressive states. Becausthe@formative implications of this task many
writers have drawn on complicity, a notion widegécognized in systems of criminal law. It is not
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so much the marriage of criminal law principles antérnational law but the adoption of the
corporation as a fully accepted member of the llggasponsible’ family that presents the greatest
obstacle here. National jurisdictions are eithduatant to or encounter difficulty in applying
criminal sanctions to corporations.

Some authofspoint out the complex plurality of actors involviedbusiness regulation, the
power of the nation state, the growth of internadicorganizations and the importance of epistemic
communities.

Corporations owe their status in law to law. Fronis tit follows that they should be
challengeable in law, through revocation of theatss, through claims for false advertising or
actions against individual directors. So new lgmahciples of attributing actions to the corporate
entity are necessary, together with rules reflgctime reality of state and corporate structures of
decision-making.

Considering the theory of the three generationsushan rights, the responsibilities in the
context of first-generation human rights are aegnal part of the dimension of good management
practices. Although one could find evidence thigtgitimate practices have a positive impact on
doing business in a country with deficits in goat/grnance, companies competing with integrity
will not put first generation rights in the negditien basket with economic goods. On the contrary,
as far as these rights are concerned, a companydouwl in its power to ensure that there are no
violations within its own sphere of influence armtt it also does not benefit from human rights
abuses by other parties. This implies the obligatio strive for all relevant knowledge in this
respect as far as is reasonably possible. As fae@and-generation human rights are concerned, the
normal business operations of a company form thie c@porate contribution to the preservation
of these rights: it is the basic social functioncompanies to produce products and services in a
legal way and to sell these on the market. To ¢imd, they hire employees of an adult age who
work of their own volition in exchange for pay asfided in legally binding contracts or collective
bargaining agreements. In addition, companies pagributions into the social security system. In
this way, they enable their employees to secure ten economic human rights. Companies
purchase goods and services, pay market pricatdan, and thereby engender economic linkage
effects. Last but not least, companies make a diahwontribution towards the community through
taxes and duty. This enables the state to fuifitasks.

The European Union has been relatively slow to ecthe concept of corporate social
responsibility, despite the long European traditioh “socially responsible initiatives by
entrepreneurs>”

The Green PapRis part of a wider framework of a Commission presloon a European
strategy on sustainable development, which was readoby the conclusionsf the Gothenburg
European Council in June 2001. According to thiatefy, long-term economic growth, social
cohesion and environmental protection must "go harnd".

The Gothenburg Summit in June 2001 specificallysaered the role of companies within
society and within the context of a “sustainablegedepment strategy” for Europe. The stated aim
of this initiative was to stimulate debate aboutpooate social responsibility within the European
context rather than “making concrete proposalsaftion.” In other words, actors selected a clear
“soft law” approach. The Green Paper asks sevenalkiestions including: (1) What is the role of
the E.U. in the development of corporate sociapeesibility?(2) What is the role of corporate
social responsibility in corporate business stiat)(3) What is the role of other stakeholder3? (4
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How should corporate social responsibility stragegbe monitored and evaluated? (5) What
mechanisms are most appropriate for developingocate social responsibility, and at what level?
In the Green Paper, the Commission states tha tiees recently been much attention given to the
way in which companies deal with and interact vilikir employees when managing large-scale
redundancies. The Commission therefore strességabponsible "downsizing" must include the
involvement and participation of those workers etiéel, by means of information and consultation,
the safeguarding of employees' rights and vocdti@taining where necessary.

The Green Paper argues that corporate social responsibility also means the
relationship between companies and their environments, at local, national, European and
worldwide level. It states that good relations with local settings are important for companies
as this is where they recruit the majority of their staff. It is also important for companies to
develop networks and create links to other businesses.’

While there is a strong tradition of corporate abogsponsibility at local level by small and
medium-sized enterprises, corporate social respitighas a growing international dimension due
to the increasingly global nature of company sumblgins. The Paper notes that a growing number
of firms are adopting codes of conduct coveringasiety of social issues such as working
conditions, human rights and environmental aspétdsvever, the Commission makes it clear that
these codes should serve to complement, ratherépderce, national and international laws. It adds
that their effectiveness depends on proper impléatien.

The Green Paper notes that successful corporatal sesponsibility means including it
fully in the culture of the business and being seedo so. It states further that although many
multinational companies already publish reportsorporate social responsibility, "less attention is
paid to areas such as human resource managenfentation and consultation, child labour and
human rights.” The Commission therefore statesttiexe should be greater consensus on the type
of information disclosed and more comprehensiveecaye in social accounting, reporting and
auditing.

The Commission goes on to say that "socially resida investing” (SRI), under which
funds are directed towards companies which comyilly 8pecific social criteria, has been gaining
in popularity. However, it adds that in order toye more useful and to provide potential investors
with a clear picture, greater harmonization of eaéibn tools for SRI is needed.

There were 261 responses to the Green Bapith only nine out of fifteen Member States
responding (Belgium, Germany, Finland, Franceahid| Netherlands, Austria, Sweden, U.K. ).

Unfortunately, the Green Paper constricts the delbgt relying on a very limited, and
business-oriented, definition of corporate soasiponsibility, describing it as a “concept whereby
companies integrate social and environmental coiscar their business operations and in their
interaction with their stakeholders on a voluntaagis.®

In the responses to the E.U.’s Green Paper, tlgese remarkable homogeneity between
individual corporate responses and the responsemdofstry representatives. The responses
emphasize self-regulation, while demonstratingc laf enthusiasm for enforcement mechanisms,
temporization of implementation requirements, thelumtary nature of corporate social
responsibility, and good practice. The responsss displayed a general abhorrence of a “one-size
fits all” approach to corporate social respondiiliPublished in July 2002, the European
Commission’s response to the Green Paper is betdpgointing and heartening in equal respects.
Entitled the “Communication from the Commission ceming Corporate Social Responsibility: a
business contribution to Sustainable Developméintfearly adheres to the business case.

This Green Paper can be seen as an importantrstgpriulating debate in an area where
there has been a significant amount of interest @rgorate activity in recent years. Corporate
social responsibility is potentially a very broaga encompassing both how companies treat their
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own staff and suppliers — in terms of both stalbipleyment situations and restructuring programs
— and how companies interact with their environmeénoth in relation to the physical environment
and the treatment of people in their surroundirugdion.

In an increasingly globalized world, more businesaee operating transnational “in a way
that exceeds the regulatory capacities of any atiemal system® While a regional approach is
one way to achieve compliance with corporate sa@sponsibility norms, an international tactic
would be a superior choice.

Some authors consider that a new type of law is emerging, the based otex mercatoria
that is alimented by the law conflict of differestates. This occurs because these corporations and
even some nations seek out places where poor labgulations can be taken advantage of in an
unfair way, or by not supporting—or even opposingteinational or national bodies and policies
that could help to ensure fairness. The multinati@rganizations search for the “normative gap”
S0 in a transnational dimension we can say thatacations main rule is the lex mercatoria, which
gives them a measure of variable territorialitytimgtthe States in a minority condition.

The gaps in legislation facilitate the unlawful doot of some of the multinational
corporations, while the response of states corgitade silence and inaction. In this transnational
scenario the institutional role of the multinatibma@rporations acquires an even more relevant
characteristic. In the globalized society they dbote to the determination of life-stiles, condits
and even new identities.

It is important to note that global law doesn’t bawo be identified with a procedure, but
with a proces¥ so the only way of issuing the problem of corperagsponsibility is that of
strengthening the importance of courts rather thanh of the written legislation. The international
community should insist on robust enforceméyt states of their duty to respect, protect
and fulfil human rights norms through the regola of private actors. However, this needs to go
beyond merely providing for “after the fact’udicial determinations of liability once
violations have already occurred. The boundamé current doctrine determining when the
actions of transnational corporations can betérkas state action and when states can be held
complicit in corporate abuses should also be &uréixplored.
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