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Here are some distinct questions of which both &eneral Theory of Law and the
Philosophy of Law are deeply preoccupied:

a) the origin in the historical sense (the appea@grihe aggregate of public behaviour rules,
general and abstract, founded upon the cohesigheofocial group and, averagely, comporting
sanctions - which, structuring the ensemble ofristéjective relationships, do ensure the co-
existence of liberties within an organized socidtyis is the definition of the concept of law seize
as a phenomendnThe idea of lais tightly connected with the law's origin, thister words
being accountable for two meanings;

b) the origin of law in the sense of its substamespectively the totality of the existing
objective and permanent conditions.

Hegel rigorously separates the historical beginniofthe phenomenon "law" from what
might be called the "existential provenience" asfdcourse, from the origin of law in the sense of
objective and permanent conditidns

What proves itself to be important about the originaw "is not the determining of the
law's historical beginning, but its essence, thgregate of the objective and permanent conditions
which determine its existence and constitute iserse®.

Hypothetically, if the concrete and perpetual ainstances with a determining role in the
law's formation and maintaining would disappeae, ldw's existence should no more be justified,
would have no more ground, which means that théslavigin should be sought for "not in the past,
but in the actual law, because the origin princigdes exist as long as the object itself exists; ye
the object exists for as long as the principle tfoes

The essence of law is constituted by the need d@srthat would be external to the
individual conscience, rules of inter-subjectivdatiening, with no distinction made about their
forms taken, rules to be created by a social droup

Yion Dogaru, D.C. Bnisor, Gh. Dinisor, Teoria general a dreptuluj Ed. All Beck, Bucurgi, 2002.

2 For details, see: vezi lon Dogaru, D.GinBor, Gh. Dinisor, op. cit., p. 42-70; D.C. disor, Drept constityional si
institusii politice, EdituraStiintifica, Bucureati, 1997; Gh. BGnisor, Metafizica devenirii, Edituratiintifica, Bucurati,
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% See lon Dogaru, D.C.Disor, Gh. Dinisor, op. cit, p. 42-43.
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® Ibidem.

® "The self-insufficiency, the loss of self-consaienas self-certitude determines the appearanceocidlsstructures,
which tend to realize this self-conscience insteddhe individual. These structures do not brinqdfg to the
individual person, but to the whole group, seea dsstinct entity. So the foundation of the grosmot ensured by the



Thus, what enables the law to exist is exactlyitiikvidual's lack of capacity to establish
rules without inevitably letting the other peopkde of the process, to design these rules not only
suiting himself, but also suiting his fellows peaplo create optimum social relationships without
the requirement of an existing structure ableitecd them.

The systemically design of law ensures the unityudtiical norms and their settlement in
independent parts, seen today as subsystems gfeh#&est one, that is to say in juridical branches
and institution&

For the theme we wish to approach, it is importanbriefly precise the features of the
juridical system.

To approach them does not lack complexity andatiffy.

This latter comes from the existence of conceptghvibften are ambiguous, understood
either through equivalence or through antinomy .

It is this equivocal expression which hardens ferta define the essence of the juridical
system through its own features.

These are in our context clarity, coherence, ctersiy and completude.

All these features are able to underline the vianagxisting between the idea of law, the
juridical system and the law's finalities.

Firstly, the juridical system's clarity flows froits logics, involving the respect of the
following principle$:

- the postulation of a finite number of terms otiows called prime terms or prime notions,
and of the rules necessary to define the otherstéderived terms or derived notions);

- the postulation of a number of sentences (axiamg the deduction rules for the other
derived sentences (terms); and

- the law is formalized, an intuitive thought preses substituted by a purely formal one.

Since what matters is the social importance ofl#éwes effects, there should be a solid
reason for which the rules of law and the facty the applied to would be determined that exact
respective way they are.

From this we can easily deduce that the law systbauld be formalized, which means,
simultaneously, that any real contents should Istrattionized and that all processes should go on
in a purely formal way.

But yet we can easily deduce that, into law, wirawvails is the material criterion, not the
formal one.

Next, we can state that the finality of the lawggl&cation is justice, and that law ought to be
a system of that kind.

Secondly, the coherence of the juridical systeomis of its important featurés

Its unity is given by its components' coherencesteyizing and hierarchy. The law's
homogeneity lies under the risk of being alterad tb the multiple antagonic concepts we might
meet into law; yet antinomies are often seen, #reyrather inevitable.

Thirdly, the juridical system is characterized ts/donsistency.

A system is consistent insofar all its deductiores @orrect, the law is a system. The law'
system owns consistent zones, but also inconsistess, issued from its linguistic fund or from the
more and more diverse life to which it has to cgpand.

Sometimes, concepts lacking precision are usethapsrwillingly non-precise, so juridical
notions are not always rigorous, thus certain legfgbulations become elastic, for example
infringing, into penal law, the principleullum crimen sine led@

«human nature», but by some sort of «<human de-at&daw. The basis of law is not the human reasanthe reason
of the structure” (lon Dogaru, D.CabBisor, Gh. Dinisor. op. cit., p. 43).

’ See, to this purpose: lon DogaRlemente de teorie genediah dreptuluj Ed. Oltenia, Craiova, 1994, pag 205.See
also lon Dogaru, Sevastian Cercel, Drept civilt€ageneral Ed. Ch. Beck, Bucugé,2007,pag. 6-7.

8 For details, see lon Dogaru, D.Carisor, Gh. Dinisor. op. cit, p. 45 and fol.

® In this regard, see: lon Dogaru, Sevastian Ceogelcit.,2007,pag. 6.

19 To this purpose, see: lon Dogaru, D.GnRor, Drepturile omuluisi libertdile publice.



It is just that this kind of "flexibility" ("elastity") still has its role in the development of
law, in achieving the texts' synchronization forcamstances that are difficult to foresee at the
law's issuing moment, this progress can be reatiivredgh the law's creative interpretation by the
persons who apply the law.

Finally, fourthly, the juridical system is charatted by its completude.

We may say that "a juridical system is completeabee it does not contain lacunae and,
through the aggregate of its elements, it coulémieine the juridical statute of every deEdthis
statement is confirmed by the principle institubgtthe Synthesis Civil Law according to which the
judge that should refuse to make a judgement dllmgahat there is no law or that the law is
obscure will be held as liable for denial of jue{ﬁ; in this kind of cases, the obstacle will be
removed by appealing to the law's general prinsipléhich are, often, themselves the oeuvre of
judicial practice.

The connection between the idea of law, the jualdgystem and the finalities of law is
strongly underlined by the fact that law is a sgtfanized system, its force, can be characterized
as follows:

- the juridical system is self-determining by Mvm according to its intrinsic nature,
therefore, in the process of its founding and appion, through this oeuvre itself, the system is
submitted to natural mobility;

- the juridical system is interacting with the awowviment, even tending to create this
environment "absorbing the external facts througétro-action upon the caus¥'s"

- though receptive to the environment seen as fanniration source, the juridical system is
normatively closed. We are in the real presenca obrmative confinement but of a cognitive
affirmation.

The social trouble-causing frame which the juritiggstem, as a self-organized structure,
has to regulate, does determine this latter's dpwent, unless the major changes configured by a
revolution should initiate the modification of tfeem taken by the juridical system itself.

The law, as a creation of the social organism amwestituted, comes to rebuild this latter's
structure and finality. A creation of the socialrmas, the law comes to create its creators,
respectively it creates the social corpus andutpgse, through a double mediation: the one of the
social bodies and the one the of intrinsic purpiidée juridical system.

On the social co-existence as a finality of the, It following precision are imperative:

a) "social co-existence does not equalize to s@gidecause for that "to the fact of co-
existence (ought) to be superposed another phermméhe one of a psychological nature this
time, that should give to the group the definitagset of being a society: this asset consists in the
transfer of thought from the individual personhe group.

The society presents itself as an inter-conditioagidtence of individuals "an existence
through the relationship as related to the relatiimitself, an inter-human existent®"

As a conclusion, co-existence represents the aticaiig association of two objective
components - space and time. The society involwvesatitonomous existence of what connects and
of what is connected. This is what we might cadl thlationship's "inner self".

Law is "an external structure of behaviour rule€”.. It was justified to sustain that the
social juridical phenomenon is complex and thais"fthenomenon determines an intensified effort

™ lon Dogaru, D.C. Bnisor, Gh. Dinisor. op. cit, p. 47.

12|n other words, if the particulae norm might héaeunae, the law as a system could not have then.

18 For developments, see: lon Dogaru, Nicolae Pomay Dlaudiu Rnisor, Sevastian Cerc8azele dreptului civil,
Tratat, vol |, Teoria Genergpag. 152.

14 See, to this purpose: D.Caflsor, Drept constityional si institwii politice, EdituraStiintifica, Bucurati, 1997.

!5 Georges Burdeatlyaité des sciences politiquéBpme |, Le pouvoir politique, Paris, 1949, p. 2@l dol.

6 Jon Dogaru, D.C. Bnisor, Gh. Dinisor. op. cit., p. 49. See also Nicolae Popagria generaf a dreptuluj Ed.
Actami,Bucureti,1966pag 121.

" |lon Dogaru, Sevastian CercBirept civil,parte general



of research upon it, a partition of roles, aimiaghecessarily revaluate the correlated sidesisf th
phenomenad¥.

Through its origin, society is a psychological pieenon, a fact of human spirituality, but,
in its turn, it creates its own psychology. Therefathe psychology of the social being, of the
objective inter-human existeride

Thinkers were preoccupied, since the most andierest by the question of primacy:

- the society or the individual? Aristotle statbdttthe state is prior to the individéfalFrom
his statement is deduced the fundamental princpkhe whole priority and also that the cause of
this reunion is the individual's self-insufficiendyalso results that, for the human being, thermo
pre-social state, which means that Aristotle hasight the social individual, not the human being
by itself:

- the individual is created by the socféty

- in the relationship society-individual, the lattes primordial, so thaf, "All which
contributes to promoting, feeding and developheygocial life of humanity ... supposes an activity
of the individuals, who should elevate themselvesself-consciousness in order to better
accomplish their roles and better achieve theirsiois>. This opinion was rejected by the
individualist society;

- the society and the individual "are two phenomegaally primitive and necessaf$;"

- the society is an entity. It does not effectivetgate the individual but, like any entity, by
tending to state its identity and preserve its f@painenters in a sort of contradiction with the
individual-solved at the level of this latter's nescience by the idea of security and of easier
satisfaction of his needs - and, tending to presésvown embodiment, represented conceptually, it
imposes to the individual a path of thought thatildacorrespond to the needs of the social body.
Society creates the individual, in the sense thateiates his psychology, the topics of his thosight
imposing him certain solutionS: As a conclusion "the purpose of law is sociakgistence ... this
social finality of the law means the predominaniog,constraint if it should be needed, of the
society's primacy over the individual, the formeing an autonomous structure of inter-subjective
relations®®.

Another finality is represented by the fulfilling the common good, known as the "social
purpose” of society.

Celsus was sustaining, in the Antiquity, that the Is the art of goodness and justice (ius
est ars boni et aequi), a statement supportedway ethical categories: the good and the justice.
This definition was taking into account the reatifithese times: law was not yet emancipated from
the aegis of morality, thus its purpose was stitithieve moral goodne$s"

According to E. Durkheif, it is necessary to understand the nature of sgdieorder to have an
exact image of how it represents itself and theldvarhich surrounds it, and not the nature of
particular individuals.

8 Nicolae PopaTeoria General a dreptuluj Editia 3, Ed. Ch. Beck, Bucwt, 2008, pag 4.

' 1dem. lon Dogaru, D.C. #isor, Gh. Dinisor. op. cit. p 49.

20 Therefore, it is clear that, by its nature, thetes is prior to the individual, because sincelétier is not sufficient to
himself, he is to the state like the members lobdy to this body while, on the other hand if beld not or would not
need, because of his sufficiency to himself, taode&or companionship in society then he might lbeta member of
the state, but would be either a beast or a god'Rblitica, |, 1, p. 12).

2! See, to this purpose: J. de Maistre; See alsolBohaéorie du pouvoir. OeuvrgFome XIIl, p. 9.

22 "The originary social ground is the individual"RJ HaesaerSociologie généralel 956, p. 72).

2 . GenyScience et techniqu&ome |, 1914, p. 69.

24 3.S. Mill. La libertg Biblioteque des sciences morales et politiquesfape by Dupont White, p. 20.

% |on Dogaru, D.C. Bnisor, Gh. Dinisor. op. cit, p. 52

% 1dem,op. cit, p. 53.

" Nicolae Popa op. cit, 2008, pag 70

%1n regulile metodei sociologi¢&diturasStiintifica, Bucurati, 1974, p. 47. "The representations which doexqiress
the same subject, nor the same objects, could eprdl on the same causes. In order to understandaty through
which the society represents itself and the worhichv surrounds it we ought to look at the sociedyis nature, not at
the one of the individual persons".



So, the common good might be understood as a vidi@ociety about itself. This means
that the search for the outline of common good btglstart from the essence of society, not from
the one of the various individuals.

Recent juridical literatuf@ promoted as the most adequate words, for the measaticed by
the authors "social purpose" instead of "commordgoo

The question was also raig&df this social purpose is either individual or dderepresent
the aim of a trans-individual entity? The providadswer was that: "the social purpose is the
purpose of society, not the one of the individwelt® are its components, though it starts from their
own interests and it is valued as their own; theicsure, by itself, expresses through social
purposes, and even through individual spiritualiywill only. But, above all, we should retairath
individualism does not mean the superficial atéwehich ostensibly states that the human being is
everything, while it counts for almost nothingnieans an attempt to reconstitute the human self,
with an appropriate choice of the premises we bfiged to start front.

The recognition of the spirit's identity within autitude of subjects does remain the
prototype and the pre-supposed feature of any etei@nd contingent relationship of social co-
existence; it is the asset of historical life i dgfenerality?; It is an action imposed by the existence
of the humanity's thought, acting through eachigalr spirit, to the individual person, it is rem
action of the individual that could pass through tixperience of alterity.

It is rather through the individualization of thergral finality, of an inter-human structural
existencé that the social concrete finality is outlined, amot conversely (the edifying of the
universal finality is not achieved by the generatiian of precise individual purposes).

Thus, the general interest is: "a result, medi@gdhdividuality, of the particularization of a pre
existing form, the existence of which could notjuestioned by the individu#lit is not a resulting
vector of all the particular interests".

The formal elements of the social purpose are ttes @f the common good. Their feature
of being formal should be seized in a double sense:

- as formal elements which constitute the commardgand

- as structural elements composing the existingyfor

These two are: the order and the justice.

According to G. Burdedf the order "... might be easily seen as a giveméb constant
responding to the essential exigency of any socwtych is stability; the ethical value of thigder
is not questioned, for this moment, it is only ésistence, deprived of any significance, which
matters for the common good, when only its fornale is considered".

For the society, order is not related to some athiimension; only the contents of the
common good is ethical, the form having no conterit#s own. Therefore, in regard to it, the
individual is an abstraction. The predominancehefform is a consequence of the law's separation
from morality’’.

29 " We have preferred to make use of the term «bquispose» instead of «common good», because ther la
syntagma is less ambiguous. «Common good seemsgpest that this would be about a good pertainma t
heterogeneous crowd, and even more, a good pegaioi the individuals of whom this crowd is made a good
commonly shared by many individuals. Yet, in fabings do not stand this way. The common goodésstitiety seen
as a trans-individual entity, it is the purpose @oss which tends this entity. This is why we preddr to name it
«social purpose»” (lon Dogaru, D.Carisor, Gh. Canisor, op. cit, p. 57).

%0 |dem,op. cit, loc. cit.

3 |bidem,op. cit, p. 59.

%2 See, to this purpose: Georgio Del VecHiostiia, introduction to the preface of: Mircea Djuvara;7g, cited by lon
Dogaru, D.C. Bnisor, Gh. Crnigor, op. cit, p. 62.

% That is to say the society.

34 Jon Dogaru, D.C. Bnisor, Gh. Dinisor, op. cit, p. 61.

% Lacking, by themselves, of a concrete contents

% In op. cit, p. 104 and fol, cited by lon Dogaru, D.Girlsor, Gh. Dinisor, op. cit, p. 62.

37 |dem,op. cit, loc. cit.



In certain circumstances, the order is charactériby neutrality, resulted from a
misrepresentation of its normal sense, thus rawgdlie structure's general propension of becoming
independerit.

But when the order acquires the asset of normatitguld no more be thought of as outside
of the ethical dimension, and it would supposeréisettiement of law upon other groufids
The term of "justice" signifies either identity Wwithe concept of "law", or a concept meant to be
superior and distinct from the law. According toofgjio del Vechi8® justice consists in the
conformity to a law, while the law has to be in fmmity with justice. Thus the law is considered
to be a separating criterion for just and in just.

So, it has been said that: "Justice is a prinoigieech, ultimately, depends in no way of the
positive law and, as a consequence of this faithere of some concrete social ordeér"

The action of justice should be orientated towamdsindividuality's real moral elevation,
towards naturally ensuring the others' liberty hwib need for some external rule to be imp&sed

In the analysis of the relationship between fornd aontents, we should start from the
relation of morals with law. Morals is consideredbe a subjective ethics, while the law appears
like an objective ethics characterized by altetyptherwise said an inter-subjective ethics.

Law operates only with social matters, thoughfimglity should be to influence the
individual; for the law, this latter could never beperfect entity: what could be perfectible is the
relationship only, or susceptible to be optimiz&ebr the law, only the other's freedom is origin;
my own freedom is only a consequence of this fresity"*.

In this context, it results that the law defend$ydhe relationship, which is seen to be free
and autonomous, while the individual freedom isepuformal.

The individual is free within the relationship, noy himself, he is free for the society,
which means that the individual appears as "a @rfgim which might have whatever abstraction
of a contents*.

The following elements do institute the connectibesween the individual's freedom, the
structural existence and the &w

a) being conceived in the objective sense, the Haw the features of being general and
independent. Thus it presents itself as a logmahf with an objective structure;

b) in this quality, the law could not be influendey individual reflections because, for the
individual the freedom means duty, respectivelydws adaptation to the existing order;

c) the adaptation to the order could be obtaingdeeithrough education, or through
constraint;

d) both the way of education and the one of coimgteam to ensure the coincidence of each
individual will with the others' will;

e) into this context, freedom could be understomdhe fulfilment of duty, respectively the
foundation of law;

38 Of becoming a purpose by itself.

% See also: Nicolae Popa, op. cit ., 1998, pag T&revthe juridical system of modern peoples is saide of a new
kind, one of a realistic nature, one which oppdsdbe ancient, metaphysical type of system.

0 0p. cit, p. 33: "If there are numerous and significarttates around the notion of law, doubts and diffésearound
the notion of justice do grow even larger. Thigdais, sometimes, considered an equivalent ormargym for law.

Otherwise, it is seen as a superior and distiraheht in regard to the former. Under a certain @spestice consists in
the conformity to a law. Yet, on the other sideisitsaid that it is the law that has to be in comity to justice.

Recognized, on one side as an adequate critdriongh which just might be distinguished from ijuke law itself

might be submitted to a judgement of the same &geearing, due to this, more like a fact pertainm¢he empirical
order. In the name of justice itself comes to bstplated a highest criterion of ideality, whichnsaends all the
positive juridical determinings and the ground dfieh ought to be placed elsewhere"

“l See: Vezi lon Dogaru, D.C.aRisor, Gh. Dinisor, op. cit, p. 63.

“2|on Dogaru, D.C. Bnisor, Gh. Dinisor, op. Cit.

“3 Ibidem,op. cit, p. 64.

* |bidem

“ See, for details: Nicolae Popa, op. cit.,2008 déneelopments from pages 96-104



f) freedom might be conceived either from the pecsipe of the individual or from the
perspective of the structure; these are two diffeti@ings;

g) considered philosophically, freedom represehts lhuman equation itself, with the
struggles inside of the human being, with the reztas for the other so that he could be free;

h) juridical, the freedom is related to the bordgrof human behaviour, seen as a "social
actor"; it is a freedom-relationship, concernindyathe maximal amount of prerogatives left to the
individual's personal choice;

i) from this last point of view, freedom is concedvin the following two ways: as totally
autonomous and as participation;

j) the freedom-autonomy is not unconstrained byiedy, it is not a complete compulsion
over the human being, but yet it means somethingkiad of interdiction, imposed to the
governments, to trespass certain limits, to "petetrinto the sphere reserved to the individual.
Therefore, the freedom-autonomy is a freedom-matatiip, which concerns not the individual by
himself but the individual in his relationship withe public power. The freedom-autonomy results
from the state's avoidance to intervene upon cerlshaviours, so it presents itself as an
obstructing freedom. Of course, being conceived timy, the freedom-autonomy is limited, it is
partial, since the individual prerogatives are faditoo. In spite of its limitations, the freedom-
autonomy (beyond its partiality) is the ground ablic liberties, because these could not exist in
the absence of an individual autonomy. Ultimatahge right and only way to understand the
freedom-autonomy is to see it as being in a pegbetntradiction with the existing public power;

k) the freedom-participation presents itself tothe way through which the individual
person assumes the exertion, the instauratioralbatthe preserving of public power, because the
individual could not preserve his own freedom sgalbee could master the instruments which might
oppose to ("border") this freedom; and

) finally, into this context, it is understood trthe law's concept and finality can be seized
only insofar they are related to the social purptse finality of the social existence, a conneattio
which is unavoidably necessary for their explamatio

The maintaining of one's own existence is to beuwdised in straight connection with the
relationship: law for oneself - law for the indivial person. To preserve their own existence is the
purpose of social structures, meaning the condervaif the structure's logical coherence. Law
itself is a logical structure; so consequently, dhéer would become forced without the imperative
perfection of the individual. Therefore, the coastng side of order and the human side of the
justice's equilibriurff.

The law presents itself as inferior to motalsecause it has no faith in human perfectibility
and it has no flexibility. In the moral's casesthatter allows; for the human being, to be conside
just as an individual. In other words, the law kéhe faith into human justite

The following elements are important about theti@feship education-coercion:

a)though juridical norms have no moral contents, ¢contents ought to increase, in order to
diminish the law's inferiority in regard to moréls

b) the revigoration of natural law is to be desjraccompanied by a reinsertion of morals,
aiming to bring together these two domainghrough these, the imperfect individual might be
allowed to become just;

“6 See, to this purpose: lon Dogaru, Sevastian Gespekit, (parte genetd| 2007, pag 6.

47 "The moral obligation starts from a special conimpabout the human being, a vision which is hetone provided
by the law. Morals considers the human being uraeerfectibility angle which is totally stranger ttoe law. An
inferiority of law in regard to morals is not costable" (Nicolae TitulesciReflegii, Editura Albatros, Bucusé, 1985,
p. 2).

4n  the law has in sight the common of mortalsd its rules do not have always the assent ofIs)ydyvacause what it
has to realize is the order within companionshat,the perfection within life" (Idemgp. cit, p. 2).

9 "Let me address to the law this wish: should wiidjical obligations be executed with the scrupslattention given
to the execution of the morals' obligations by pe@ple who feel that they are bound by them" (llsidep. cit, loc.
cit).

0 See: lon Dogaru, D.C.apisor, Gh. Dinisor, op. cit, p. 68



c) this way, by perfecting itself, law might cre@tédical obligations bearing the nature and
the force owned today by moral obligations; soidjaal obligations would be "sanctioned by the
satisfaction of consciencg®

d) it is thought which imperatively requires resttoon - in its principle. The restoration
might concern at first the cause, enabling us $owdis over it. Then would be the turn of the social
relationship - because, in virtue of his own thdyge human being is socialPeople are the ones
who matte’. Consequently, the categorical precepts of consei@old a special importariée

e) Logically following, before being a social reéglilaw should be a rational reality, able to
perfect the spirit first and then only to run fbetmaterial purpose; and

f) we might conclude that law signifies somethingrenthan positive law; the separation of
law from force depends on, how positive law is haiped; the efficiency of a law does not depend
exclusively on forc®.
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