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Abstract: This paper work tries to answer the question ifHe General Theory of Law a
science of essentialzing? The General Theory of &famies concepts, categories, principles and
basic notions regarding law. The curricula of th@filed faculties constantly places the discipline
General Theory of Law in the I-st year of study,tfe last 60 years, starting from the premise that
indeed, a glance upon the whole perspective ofjuhidical science' system and of the branch
disciplines that students have to go through igdedeeven if there were voices saying that itseplac
would be more adequate in the last year of studgnasuch disciplines are already studied and
assimilated.
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The curricula of the profiled faculties constangliaces the discipline General Theory of
Law in the I-st year of study, for the last 60 ygatarting from the premise that, indeed, a glance
upon the whole perspective of the juridical sciermestem and of the branch disciplines that
students have to go through is needed, even i there voices saying that its place would be more
adequate in the last year of study when such disegpare already studied and assimilated.

The General Theory of Law copes with a specifieobijit follows "its logical organization
within the explicative process it coordinates,ytemizes knowledge, tightly cooperating with the
specific language of branch sciences"

The General Theory of Law studies concepts, categjoprinciples and basic notions
regarding law. It is the "laboratory where are t#da'"the essential instruments through which the
law, as an aggregate, is elaborafeaiid it studies its elementary formal structure, siystem's
joints; its method consists in generalization, gieeed upon the study of the juridical phenomenon,
being the effective expression of the brancheshsgis.

The General Theory of Law has elaborated essansiatliments to think the law with, into
specialized literatufe Among them are concepts like: "the law (its essepontents and form), the
juridical norm, the source of law, the juridicalagonship, the juridical technique, etc." categeri
and notions expressing realities and containedue by it.

We might say that the finality of the General Theof Law is to analyse the law's structural
elements and to expose the principles of its biastheir essence. The fact that it is also named
"Introduction to law" is to be explained by the geal informative purpose that this discipline
fulfils for the law as an ensemble. The Generalofpef Law deals with its, wholeness, with its
determining, its joints and inner features, its poments and structure, providing for it the
expression of fundamental concepts. It is builttle ground of the whole Law, not upon some
whatever side of it. Thus, the General Theory ok lisnot a branch of it, but a juridical matter "of
large generality and principalifi"

Its specific asset consist in the fact that it etabes fundamental concepts, studying the
genre of law (as a whole), not the species (whateranch of it), expressing the determining core
of the whole, not some side of it, thereby fundtignas a science of essentialiZingven if some
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law sciences, like Civil law, do "provide" more mlents able to preserve the substance of the
General Theory of Law than other scierices

The purpose of this matter is to analyse , discaver underline what exactly is the law as
an aggregate, what determines it, how it is cormtetd other sciences, how it is structured and of
what, how the joints hold between its parts. firtes law as an external structure of behaviour
rules, functioning as a reductive or constrainirdeo, relying on the ground of human ego-
centrism, issued from his insufficient elft is a systemic aggregate, and this featuremiesnal
elements, through coherence, as well as a forreahiuhy within which whatever norm (except for
the constitutional oned)s supported by another above it.

The coherence of the law's norms and the logidheif functioning as a system is mostly
assured by the coherence obtained through thesisalgrformed by the General Theory of Law
It also has components represented by the gememiés of the main branches of the taw

As a juridical matter, the general theory of lawdying its essence, contents and form,
does not limit itself just to underline a brancdsgree of generality; it has to reach for the
aggregate it self’'s perspective.

The General Theory of Law does not re strain thpliegtion of the concepts it has
elaborated to one or another among the law brandh& draws out what is common for and
defines the entire ensemble, essentializing thenmgaof these concepts for each of the branches.
This asset also results from the fact that sucks@pdine is cardinal for all the juridical sciers;e
the same way as the Philosophy of Law is the seiemplaining the la¥f. If the General Theory of
Law stands as a referential discipline for the rsmeof law, this happens firstly because it is
gualified to be the science in search for the las'sences, and secondly because such a science is
necessary, imperatively imposed, as well by theakand practical requirements.

Then, the General Theory of Law embraces the pegpds enrich and amplify the
knowledge of law, both in science and in pract®e, the General Theory of Law, as a referential
discipline for the science of law, through the awdaits investigations, generalizing through
essentialization the most important asset of eleapch, contributes to harmonize the mechanisms
of branch disciplines and to achieve, for the Igstem, the purpose of inner urlity

The specialized literature in regard to these etestitissued the following definition: "The
General Theory of Law presents itself to be thejoal discipline which studies the ensemble of
law, more exactly its determining, its joints argbences, its structure and inner components, a
matter inside of which are elaborated the instrusmeéhrough which law - as an ensemble - is
thought of, instruments like the concepts of «laaeen through its essence, contents and form)
«juridical norm», «source of law», «juridical rétatship», «juridical technique» ett>"

This denomination General Theory of Law - is ratherent®. In-between the two World
Wars, the matter was named: "juridical encyclopagdlaw's encyclopaedia”.

The first ever attempt to analyse law encyclopadljics made by Wilhelm Durantis, in his
work "Specullum jurisin the second half of the XIlI-th centdfy
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Adolf Markel®® Edmond Picard, John Austin, Victor Cousin, E.BRerling and a lot of
other authors kad the purpose of "substitutingRhgosophy of Law and the Natural Law, which
had orientated the juridical thought, until thatéj on a purely speculative path"

In the second half of the XIX-th century, the dpditie receives the name of "law's
encyclopaedia” and its finality consisted in reiatiza study that could point out the most general
considerations upon the law.

According to Edmond Picard, the encyclopaedicdllylyg of law is defined by six directions
to go toward® a) the Universal Encyclopaedia of Law; b) thegaulencyclopaedia (the profanes'
initiation to law); c) the preliminary encyclopaadjconsidered to be a kind of introduction to the
law); d) the complementary encyclopaedia (the stoflparticular law, completed with general
notions); e) the national encyclopaedia; and f) fhrenal encyclopaedia (the highest and purest
law, concerned about the study of juridical pernmavalues).

In our country, thinkers like Mircea Djuvara andgeuniu Speraia do greatly contribute to
the consolidation of this matter's statute.

The juridical normative system is a living organjswhich goes along with the human
individual life, seen as an universe of its owmcsi birth and even earlier till death, and even
afterwards, in respect to its consequences asidiciir event® , but which also chaperons the
entities that it has creatéd Human beings are concerned by such entities lzgid ¢onsequences
either in their quality of physical individu&fsor insofar they have constituted moral perébns

This perpetual movement of the juridical normatsystem aims to smooth down the way
for the development of individual social life thimovement constitutes the rule (the law's
diachronic) while the exception is constituted ts/ relative stability (the law's synchrony). This
relationship has been well outlined by the workiafolae Titulesctr.

During the periods marked by revolutions or by (deend abrupt) reforms, juridical
regulations "get refreshed", enhancing the prooéssnsition towards a new physiognomy. This
involves a series of absolutely necessary measabkes to ensure, for the law, the relationship
between "diachronic and synchrony", so would begmed, in such times as well, the principle of
unbroken unity for our national law system. In @ountry, the recent specialized literafireas
analysed this aspect in regard to Civil Law retjores.
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So, the idea was present tHat ought to be remarked how extensively and abuatiy are
applied today some texts from the Civil Code thatevshyly and scarcely used of from 1947 to
1989. This because new regulations are "tied ugh wie ancient ones. Some of them might,
possibly, be maintained, while others might be gated.

About the law's mobility, Titulescu concentrateds town vision into an aesthetical
formulation: "Peace through order, law into a parpebecoming and into a perpetual connection
with the inconstant stroll of life, the human soub its continuous striving to achieve itself tagh
the concrete forms of an incessantly rising throagt generosity, here are the conditions required
for escaping from chaos and for the organizeddifeards which all people are hankering".

The Romanian Neo-kantian philosopher. M. Djuvarpressed his vision too: "The force
should become a tool of the law and not the latvetmome a tool of forcé® (means agitainolen).

At the end of his six tomes, the author comes ¢octinclusion that the concept of law is a rational
one, and an independent one, while the juridicstigline is a sciené having "one of the most
beautiful and high destinatior’&" as the role of the jurist is to substitute "thgbta complex and
delicate operation, this empirical knowledge by tifically one ... establishing a rational order
which is the skeleton itself of the social ordér'This because the law "is the representative of a
sacred ideal, it is the carrier of the highest iasigin that a society might nourish, the one toward
justice and morality*®.

The author's conclusion is that the juridical phreeoon only appears as a reaction against

natural events and that the juridical appreciatsoopposing to force and could not be mistaken for
Ilitll 33.

concerning the social relationships, which requestadequate juridical regulation, imposes new doetds to the
legislative activity, but also to the law's thea@nyd practice on behalf of the relationship «diankire synchrony into
the law», relationship in virtue of which the matyilof law ought to prevail, since it constitutdetrule, in regard to
the exception (its relative stability)". (lon DogarDrept civil romén. Tratatvol. | Editura Omnia Uni S. A. S. T.,
Brasov, 1998, p.7).
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b) the degree into which the new civil legislatities up" with the one previous to 1989;

c) the degree into which, due to the general eimiutf the legislative phenomenon and especiallhéoone from the
domain of civil law, some normative acts, emitteohi 1947 to 1989 and still intoforce now, are ot eldgible to be
maintained or either are to be renounced at, ahstituted by newly issued juridical norms;

d) the degree into which, in its contents andatsrfthe, juridical physiognomy of highly importgatidical institutions
is rebuilt, such as the juridical institution ofettownership right as the prototype of real righisaring direct
consequences upon the juridical assets of theteesat

e) the degree into which, in the context of the njesidical realities, some of the civil law's juigal institutions do
present a peculiar interest and a distinct sigaifte for other juridical institutions pertainingtte same law branch, or
for some juridical institutions pertaining to thieldl of private law. There is more: we do not thibis an exageration to
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f) the degree into which some juridical norms, déto from 1947 to 1989 are starting to act again;

g) if, and at what extent, the regulative proceSshe general theory of law, and especially of Iclaiv, might be
supported, in order to give the best answers plessiioth to the general and fundamental intereftthe entity
organized as a state and to the citizen's intenégkgs and liberties" (Idengp.cit., loc.citp.7-8).
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A battle is going on between spirit and matter, ieh&he former does not let itself to be
enslaved, on the contrary, it is vowing to subaatirthe latter*.

Due to the fact that it is a system of norms, Imgathe power to impose itself, it also is a
disciplinarian factor by its inner features. ltngde by the people, that is to say vowed to design
their behaviour in their reciprocal relationshipglan the ones between them and society. Justinian
said that: to ignore the persons for whom the itaeif was createld is to recognize to it only a
petty value, respectively to think of it as ratiarthless. It is easy to understand that the human
person is the purpose of law, an idea highly ched by the Romans, which determined
Ulpianus® to state three capital principles: to live holyegb do no harm to other people and to
give to each person hi own due.

It is just that law has to be constructed and "na@med”, so that it could be able to help the
people and the entities they have created.

We may, undoubtedly, say that an irrational lawrbezrtain costs to be paid. In his study
Reflection from Latin Ameri¢4 Claudio Salvator Lembo precises that "The legjish,
irrationally elaborated, leads to catastrophe, loiictv a lot of economically grounded plans stand as
evidencé®. His conclusion is that a law, elaborated accaydinthe constitutional principles, should
not be promulgated without a previous analysistefricochets upon the already existing legal
system and of its costs for the society. Speakfrigrazil, the author considered that: "A law ist no
a magical device. It has to integrate to an ecooahmfrastructure. We have to understand that, in
regard to human, necessities, resources are almaiysd. There from the impossibility of creating
expectations without previously being aware of dfiectively available resources consumptible
and not always easily renewable in regard to the@mical conjecturé®.

Otherwise, two costs might appear after the lawosnplgation: the direct price, consisting
in the law's impact upon the relationships' figlte latter is "the price of shadows", accountakle a
time passes. The author points out to the irratiprdaborated legislation: "a Brazilian featurée. |
leads to catastrophe, exemplified through a Igplahs in economy and through a bitter scenario,
for the whole of Brazil, for our own da;fé)"

The object of the General Theory of Law is to psecand explain the elementary notions of
the juridical science and to outline the image a las an unitary phenomenon. M. Djuvara
considered that: "The encyclopaedia of law hasriadb object, not a material one ... it studies the
form only, no matter of the juridical relation'sntents by itself".

The general theory of law focuses upon the forreraby the law's contents, upon the law's
structure, upon the positive elementary formal oiggtion of the law and upon the joints of the law
seen as an ensemble.

This juridical discipline searches for and explaims law's elements and principles.

The observation and research of juridical grounaissist in the study of the law's basic
notions, principles, concepts and categories. Asciance, it tends to globalist, to knowledge
through conceptualisation: "through the inclusidrparticular phenomena and their essentializing
into highly general categories, instruments of tfgwith a propension to expand themsel{fes"
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So, we might rightfully say that: "The General Theof Law, through the analysis of its
specific object, aims to organize it logicallycitordinates and systemizes knowledge, in the frame
provided by the specific language of each branghiglical sciences, structural disciplines as they
are defined because they are particular sciencehwtudy relatively closed domaifd"
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