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Abstract: The emergence of the Universal Declaration of HurRaghts adopted by UN
General Assembly 10/12/1948 marks the "beginning oéw progressive era in the international
protection of human rights and freedoms.

Crimes in international law are committed by peopled not by abstract entities. Just
punishing these authors can give effect to theipimns of international law.
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Protection of the persona by means of the penahifzal) law is placed among the major
goals of the penal (criminal) law, the persona @efully protected: physically, morally and
intellectually. The situation is identical everwié are talking about a newborn infant.

In this case we have two different situations:

- the murder of the newborn infant by any othemniitial, excepting the mother

- the murder of the newborn infant by his own mothe

- the murder of the newborn infant by the mothare do extreme emotional disturbance
caused by the process of giving birth. This is $iteation that we are interested in for better
particularize this article, because there are spsyeho-physiological states caused by birth, states
that synonymous with a state of unconsciousnesswilout excluding the guilt, this state can
explain in a certain measure the murder of the wewlinfant by his mother, no matter if we are
talking about a child born within or outside a nge.

Admitting the possibility that these kinds of statean occur, the legislator sanction less
harsh the author of this offence (the mother of mieevborn infant) in comparison with other
individuals that participated.

The infanticide is in fact an act of manslaughteriminated by the Romanian legislation in
Title | of the special part of the Penal code, Gbap ,Offences against life, physical integritgca
health”, Section |, Manslaughter.

Generally, the infanticide committed by the livipgrentage is incriminated in almost all
criminal legislations of all times as an acute farfhmanslaughter, known also as infanticide
The aggravating occurrence ensues from the victquality as descendent of the criminal and for
how we assume that the criminal has strong feelifigdfection.

The infanticide appears as a special form of maig$lger being incriminated by the penal
legislations of all states as an attenuated forrmahslaughter, an attenuated form of infanticide.
This happens because the infanticide consists mlening a newborn child, act perpetrated by the
mother immediately after giving birth in a momehtasturbance caused by giving birth.

In this case, we are not talking about a homicm®mitted by any degree of parentage, but
a homicide committed by the mother herself, casehiich the homicide is determined by certain
psycho-physiological states caused by the prockgsvimg birth, states that are not synonymous
with a state of unconsciousness but can expla@gnaartain measure the killing of the newborn child
by his mother.

This offence is possible only if the infanticide snea consequence of the disturbance caused
by giving birth. A neuro-psychic element (disturbancaused by giving birth) introduced in the
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enunciation has a unique feature that can jushiéy dssignment of a slightly reduced degree of
social danger to this kind of offence who still ragas to situates itself in the category of homicide
occurrences.

Hence, it appears like a special type of homictat has its own denomination and in a
certain way we can even talk about an attenuateddmbe or an act of murder lightly sanctioned,
due to special circumstances imposed by the actibtiee active subject of the offedaking into
account the fact (absolutely mandatory) that théheromust act with unexpected intention and not
with premeditation (case in which it assumes thatrmother took the decision before giving birth,
moment that she used only for carrying out hemiral intention). In this situation we can talk
about another penal conviction terribly grave aadcsoned as such: qualified murder perpetrated
deliberately against a close relative that carféxe herself. Therefore, mother quality is a peason
circumstance that can entail upon either an aggjoavar an attenuation of the homicide.

If the mother Kkills her child under these circumstes prefigured in the art. 177 of The
Penal Code, the circumstance is justified detemgitthe application of the sanction prefigured in
this text, otherwise the state applies the sangbi@figured in the art. 175 of the Penal Code.
Because we are talking about a personal circumstabhcas no influence upon either of the
participants.

Direct active subject (author) of the infanticidfeace can only be the mother that gave
birth and afterwards killed her own child. Thenites author of this offence is certainly a qualified
active subject

The co-authorship when we are talking about thigl lof offence is not possible under any
circumstances.

Other subjects can participate when committingimey subjects that will be prosecuted for
homicide (art. 174).

This is the decision of the majority according thiet the infanticide is an aggravated form
of homicide, therefore when the mother commitsdbeed as an accomplice she must answer for
infanticide and the others participants for quetifihomicid& opinion shared by the judicial
practice.

In this doctrine was expressed even the point@fitiaccording to which the infanticide is
considered an autonomous action, very distincthef homicide, the juridical framing of the
participants being done separately of the deeteftthor, hence it results a disagreement with the
principle of infraction unity that can’t accept the-existence in the same unity of more than one
contents of offences and the fact that all parsiotp should answer for their deeds according to art
177 of the Criminal Law.

Affirming that subject of this offence can’t be ettthan child’s biological mother, the Penal
Code considers the other participants as acconspli@rause the co-authorship could not be
possible otherwide

According to this point of view, circumstances suhmother condition and the state of
psychical agitation of the mother are relevant @sstituent element and reverberates on gravidity
and on the qualification of the deed as an infahicoffence, therefore the deeds have
consequences upon other participants (instigasmesomplices) if those people knew the deeds or
foresaw therh

We must take into account the fact that when wetalkeng about the juridical framing of
other participants deeds we are speaking not dsdytamother condition but especially of that state
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of agitation caused by giving birth, state whichs ha strictly personal character and can't
reverberate upon other participants, their deedgbgualified in all other cases as interest inatie
of homicide.

This state of agitation comprise all the normal gheyphysiological states, psycho-
pathological, which follow the birth and can beywked (in the postpartum or puerperal period) by
some noxious factors that have various natures amgins (infections, auto-intoxications,
psychological traumas, anaemia’s, episodic endological deficiencies, etc.) that operates
through their effects on the state of imputabilipn the capacity of understanding what is they
want) of the woman lately confined which they dimimbecause the control of the conscience over
the personal conduct has to be reduced to the diniitesponsibility.

In this situation when the disturbing element ispecial, with repercussions on the intellect
and will, in such measure that the mother can'teusiind the meaning of her deeds and can’t
control them anymore intercedes the cause of iomsipility and in this cases, even the deed is
gualified as ,infanticide” does not operate peimbility even if attenuated.

Under this aspect of the subjective side, the iiffee between qualified homicide offence
and that of infanticide is the psychological stit&t intervenes during birth, caused determined by
it and scientifically confirmed only after a legalamination.

Therefore, not any state of being agitated carnfyutiie infanticide offence, but only the
state that occurs during birth or immediately aiter

Those emotional/affective displays determined lyagions unfit to the mother, such as
being abandoned by the man she had sexual intseavith or fear she resents to her parents can
not be taken into accodfit

It is mandatory a medical expertise that can sHwat tinder concrete circumstances when
the act was accomplished the mother acted undeintpelse of the state of agitation caused by
birth.

The act of homicide has to be determined by thie sibagitation caused by giving birth.

This act is in fact a process with a double cause:

- birth who caused the state of agitation

- the state of agitation that drove to the homitide

No matter how important or grave was that statagifation of the mother who killed her
child, if this state is not caused by the procdssivong birth, the act is not going to be consitér
homicide. In certain situations one has to use#iyehological expertise.

The state of agitation has a major impact over smargs conscience and will, modifying
them and influencing her to commit the act of hadec That's why it comes to medical expertise
to establish in what kind of conditions and wheesth states of agitation occur, the existence, the
intensity and their length. Once established thmge the role of the penal law is to restrain and
give the juridical effects destined to these kinfisituations?

Therefore, we can observe clearly the tight conoedietween the act of infanticide and the
act of homicide. It is enough for one of the twadibions of the premise or the two essentials
claims to be absent for the fact to constituteitfringement of homicide.

The deduction in this case is that when the matikecutes the act of infanticide against her
biological child alone or with accomplices, shdiable for the punishment prefigured in art. 177 of
the Penal Code and the other participants answdromt of the law under the accusation of
qualified homicide. We can ask the question of wiegipens if it is not the mother how commits
the murder but determines or helps another pesoartimit it.

According to some authors, defenders of the intaddi thesis as a autonomous offence
consider that the mother should not be convictednfianticide but for an offence prefigured in art.
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174 of the Penal Code, because the deed is c@bsificording to the author of the offence,
therefore it will result another offence, that aihicide and not infanticide.

Otherg? affirm that in reality, the psychological state the mother intervenes when she
commits the gravest act, the execution of the o#en her mother quality and when she instigates
or helps others to commit homicide against heragiglal child. As a conclusion, in this particular
case, we are dealing with homicide but regarding ohthe participants (in our case the mother),
taking into account her psycho-physical state,ishieble for a diminished penalty according ta art
177 of the Criminal Law.

The infanticide is therefore a very special typehomicide, first of all because of the way
that is accomplished and because its author hpsaas quality (motherly) and second because the
sentence given to the criminal mother who commitkesi crime is slightly indulgent due to a strong
alteration caused by birth.
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