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Abstract: The search is a complex activity which involvesriierence with the most
intimate details of private and family life, withet rights of ownership over immovable’s, over
lands.

When ordering a search, the requirements of netyeasd proportionality to the purpose pursued,
as well as that of respect for human dignity, ningsbbserved.

In order for this activity to be effective, the pes tactical methods of performing it, the
material means required, the amount of time neagsgacarry it out, the participants must be
established, without losing sight of maintaining #ctivity, from beginning to end, within the lisit
determined by the law.

Searches may be performed on a group of peoplewhith case measures for the
surveillance and prevention of violent acts are essary, in the hypotheses of searching for
persons (either sequestered or trying to elude io@mproceedings), of searching for certain
objects (such as: searches in order to find naostiart objects, weapons and explosives, secret
writings). According to the provisions of articlo@ of the Romanian Criminal Procedure Code, the
search may be: search of premises or body search.
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I. General Considerations. The search is a tactical activity carried out bgigiary bodies
in order to find and take away objects, documenisadous valuables that are important to the case
under investigation, and also in order to find passthat are trying to elude criminal liability, &rn
the person who was asked to deliver those objdotsyjments or valuables denies their existence or
the fact of possessing thém

According to article 100 of the Criminal Procedede, the search may be: search of
premises or body search. In the speciality litemgtthere are numerous classifications regarding
searches. These classifications are based on saniaria, among which:

a) according to the place of performance of theches: body searches, searches of the
private premises, searches of the place of emplogrsearches of locations open to the pablic

b) according to the time of performance, they may bHaytime searches, nighttimes
searches;

c) according to the participating persons: seardhewhich only the bodies entitled to
pursue criminal procedure take part, searches iohwdther experts take part too;

d) according to the number of persons on which treyperformed: searches performed on
just one person, searches performed on the privataises of several persons.

Other classifications make reference to the seafrpiersons, which may be: that of clothing
and body search, search of the place, of buildamgsopen locations respectively. Regardless of its
type, the search is performed by applying the Sattical rules.

It must be carried out in accordance with the lggalisions, the bodies entitled to pursue
criminal procedure paying attention not to restrtie person’s rights and liberties more than
necessary, while still having an obligation to alseehe rules of forensic tactics.

1. Mircea, in the work cited, p. 298; |. Sima armllaboratorsForensics DictionaryThe Scientific and Encyclopaedic
Publishing House, Bucharest, 1984, p. 148.

2 C. Aioanioaie, I. Botoc, collectivelyForensic TacticsM.I., S.E.C., Bucharest, 1989, p. 175, |.Mirceattia work
cited, p. 298; C. Aioamaie, V. Berchgan, |. Botoc, inForensic Tactics Treatis@™ edition, revised and amended,
Publishing House Cargap. 208.



With a view to this, they have the duty of ensurihg presence of the persons established
by law in the place being searched, of taking messsio that the facts and the circumstances of the
private life of the person on whom the search idgoeed and which are not related to the fact
under investigation should not become public msitter

I1. Performance of the Sear ch. In achieving the purpose of the search, an importe is
that of observation, the capacity of the body &ditto pursue criminal procedure to act
appropriately as reported to the variety of thaagions it has to deal with, to grasp, select aud g
the correct interpretation to the most insignificamotional reactions of the person being searched.
The exact psychological interpretation of the sitraalso presupposes a clear distinction between
the psychology of the person performing the seanchthat of the person being searched.

The body entitled to pursue criminal procedure msisbw self-possession, patience,
perseverance, mobility of thought, attention, idesrto reach the goal of the tactical activity, a
quick intuition, a capacity to analyze and synthesi

In the case of searches of longer duration, eslpgcibe judiciary body must be orderly,
display a lot of composure and even some physitdigance
While performing the search, it must pay attentitm grasping such psycho-behavioural
manifestations as: body and hand trembling, agithteathing, modifications of the voice and of
speech, of the facial expression or complexion.

Also, the body entitled to pursue the criminal grdgre must distinguish the reactions
occurring in relation to the searching activityrfroeactions due to other causes; the affectogenic
factor liable to explain feelings of anxiety, tréebdiscontentment, or indignation, concern for
valuable objects or objects of an emotional valugt, which do not belong to the category of
feelings of interest for the case.

The lack of preparation or the shallowness in periog the search has negative
consequences on the case, such as the loss ofahatedence necessary in order to find the truth
or it may even cause the impossibility to perfolm search.

The possibilities of concealing the goods, the ables and the documents that are the
object of the search, the places to be examinedsylecific methods of searching and the technical
means appropriate for carrying out such activities established according to the data obtained in
reference to the person being searched, to the piladergoing the search, to the goods, valuables
and documents that make up the object of the search

The tactical rules to be applied when carryingthatsearch itself are as follows:

- it is performed minutely, methodically and systeigslly;
- the behaviour of the person being searched wiildrenanently under observation;
- it will be performed in strict observance of thgdéprovision§.

In order for the search of the premises to be Jegahust only be ordered by the judge,
through a motivated ruling, during the criminal geedings, at the prosecutor’s request or during
the trial.

During the criminal proceedings, the search of psemis ordered by the judge of the court
that would be entitled to hear and determine at firstance or of a court of a corresponding degree
in the jurisdiction of which are the headquartdrghe prosecution department to which belongs the
prosecutor that carries out or supervises the nahproceedings.

The body search ordered during the criminal proicegsds carried out by the prosecutor or
by the body entitled to pursue the criminal procegsl accompanied, as the case may be, by
operative workers.

3 E.A. Mihut, Forensics. Forensic Technique and Tactldsjversity of Oradea Publishing House, 2006, pf&-236.

* T. Bogdan,Judicial Psychology Cours&ducational Printing House, Bucharest, 1957, pl-383; E.A. Mihu, in
the work cited; p. 236.

® E. StancuA Treatise on Forensic Sciencg® edition revised and amended, Publishing House ésiit juridic,
Bucharest, 2004, p. 455.

® |dem, in the work cited, pp. 461-462.



The taking away of objects and documents, as veetha search of premises, can only be
performed between 6:00 and 20:00, and within diing intervals only in case of flagrant offences
or when the search is to be performed in a pubbation. If the search began within the interval
6:00 — 20:00, it may be continued during the night.

The judiciary body that is to perform the searclolitiged to prove its identity and, in the
cases established by law, to produce the authmmizegleased by the judge.

The taking away of objects and documents, as \vgetha search of the private premises are
done in the presence of the person whose objeasaments are taken away or whose premises
are searched and, if he/she is absent, in therpres# a representative, of a member of the family
or a neighbour endowed with legal capacity.

This condition will be fulfilled even when the person whom the search is performed is
detained or arrested and cannot be brought owbeteearch place.

The search is a particularly complex and difficadtivity, no other activity involves such
interference with the most intimate details of ptesand family life, with the rights of ownership
over immovable’s, over lands.

Before taking a decision about ordering the pertoroe of the search, the judiciary body
must possess enough data regarding the charactetthe objects, of the valuables or of the
documents searched for, the characteristics ofp#msons who are the object of the criminal
proceedings, or about the person who owns thenalbadt the place where they might be.

On the other hand, the order to perform the seaiittihave to take into account the observance of
the requirements of necessity and proportionatitthe purpose pursued, as well as that of respect
for human dignity.

In order for this activity to be effective, the pay tactical methods of performance must be
established, as well as the necessary materialané@amount of time required, the participating
persons, without losing sight of maintaining theirenactivity, from beginning to end, within the
limits determined by law.

The body searchs performed by searching the person’s clothing/@n8dody, for the
purpose of finding traces of the deed committedhefobjects, valuables, documents that may be
used as means of evidence, injuries received whilggling with the victim, objects illegally held.
As a rule, a body search is performed on a peraagit in the act on the occasion of establishing
the committing of the offence, on the person caadter being followed by the authorities, on the
person whose private premises are being searchiedrathe person who is to be arrested.

A special regulation regarding the body searclsig present in article 55, alignment 1, item
(c) of Law no. 257/2006 regarding the executiopuhishments and of the measures ordered by the
judiciary bodies during the criminal trial, and amsticle 62, alignment 1, item (c) of The Law
Implementing Regulatidn

Persons deprived of libertgre obliged to allow a body search to be performedhem
upon arriving at the first place of detention, asllvas throughout their period of deprivation of
liberty, whenever necessary. In the sense of tbeealmentioned regulation, the search is the action
by which a thorough check is done on persons degriof liberty, on equipments, luggage,
storerooms and all places these persons have atxeissorder to prevent unusual events, risk
situations, and it is also the action of taking pweohibited objects.

This type of search is only carried out by persoindie same gender as the searched person
and in the presence of assisting witnesses. I§itation imposes an intimate search too, this may
only be performed by a doctor or a by a qualifiedse, while still respecting the person’s dighity

The prohibited goods and sums of money found osqguer liable to be deprived of liberty
as a result of the search are subject to seizure.

The body search does not include collecting biaalgevidence with a view to performing a
DNA expertisé.

" Approved through Government Decision no. 1897/2006
8 M. Udroiu, O. Predesciduman Rights Proetction and The Romanian Crimirm@lTA Treatise,Publishing House
C.H. Beck, Bucharest, 2008, p. 350.



Once the person to be searched has been immohdlimktiaces or substances that might constitute
means of attack have been taken away, a thorowayhieation of his/her clothing follows.

Each portion of clothing will be carefully examinesuch as: linings, seams, shoulder
cushions, buttons, coat and shirt collars, trous®rups and belongings.

If there are specific objects or valuables thatdnieebe found, before searching the person
in question, he/she is asked to hand them ovdre/Bhe refuses to do so or pretends not to have
them about himself/herself, the search begins.

The search of the private premiga®esupposes, in its unfolding, the following ofeseal
successive stages: going to the spot, blockindf,itemtering the premises that are to be searched
and performing the search itself.

The way of going to the spot is conditioned by dumcrete circumstances under which
action is taken and it is done by a means of tranapon, which will be parked in a place that
cannot be spotted from the premises that are tearched.

The first measures taken on the search scene éoboass:

- a quick investigation of the whole place that ibéosearched;

- taking the measures necessary in order to count@ngoviolent action;

- gathering all the persons found on the search Soethe same room;

- a careful study of and familiarization with the géathat is to be searched;
- organizing the search its#lf

Entering the premises that are to be searched sepse the beginning of the search of
premises and is done by taking advantage of vafesurable circumstances meant to prevent the
actions of the searched person that might resulthen destruction of compromising objects,
documents and valuables.

After entering the premises of the searched perunhead of the team proves his/her
identity and passes on to identifying the persobe@earched and, in the cases established by law,
he/she must produce an authorization releasedebjytige.

The body entitled to pursue criminal action wilkate searched person for information
regarding the space he/she inhabits, exclusively jntly'* and, in case the building has
undergone changes, measurements will be made &mdete whether the interior dimensions
correspond to the exterior ones, including to dsabvhether or not the breadth of walls is
uniform.

In the case of a search of premises, the judiddagy has the right to open the rooms or
other means of preservation in which the objectdamuments searched for might be, if the person
entitled to open them refuses to do so.

The judiciary body will only take away objects addcuments related to the investigated
fact and, in case that, on the occasion of perfognma search, objects or documents whose
circulation or possession is prohibited are fouhdy will be taken away.

As a consequence of the search, there is the [ldgdibat facts and circumstances of the
private life of the person on whom the search igfgpmed become known by other people.
Therefore, it is necessary that the judiciary badke measures so that such facts and
circumstances, which are not related to the céseild not become public knowledge.

In the case of a computer search, the judiciaryybeill take the measure of preserving
informatics data or the data regarding informatiomaffic, which presupposes preserving the
already existing data, obtained by means of anrnmétion system and recorded on a particular
material carrier, in order to avoid the alteratidegradation or erasure of those data

According to article 54, alignment 5, of Law no.118003, if several service suppliers
possess data regarding informational traffic, teevise supplier is obliged to provide the body
entitled to pursue criminal proceedings or the tairjustice with the amount of information

° |dem, p. 351.

10°E. Stancu, in the work cited, p. 460.

1 C. Aioantioaie, V. Berchgan, |. Botoc, in the work cited, p. 226.
12 M. Udroiu, O. Predescu, in the work cited, p. 859.



necessary in order to identify the other servigepsars, with a view to rendering the authorities
aware of all the elements of the communicationrchiaed.

After performing the search and taking away theectsi and the documents, a record of
proceedings is drawn up. The record of proceedmgst bear on every page and at the end the
signature of the person who has drawn it up, a$ agethose of the assisting witnesses and of the
persons mentioned in it, having to include: surnafin& name and capacity of the person who has
drawn it up; surname, first name, occupation ardiess of assisting witnesses, when there are any;
a thorough description of the findings, as wellthe measures adopted; surname, first name,
occupation and address of the persons who are lijextoof the record of proceedings, their
objections and justifications; the mentions estdield by law for special cases; the place where and
the conditions under which the documents and thectbwere found and taken away, with their
minute enumeration, so that they can be recognizetitions regarding objects that were not taken
away, as well as those left for their owner to keep

Searches can also be performed on a group of gergowhich case it is necessary to take
measures of surveillance and for the preventiomia@gnt actions, in the hypotheses of searching
for persons (either sequestered or trying to etirdminal proceedings) or for certain objects (such
as: searches in order to find narcotics, art objeetapons and explosives, secret writings).

In such cases, the searches are performed by igdatiersonnel that must assist with the
control at border checkpoints. In order to detégpafacient substances, beside chemical reagents
always present in the special forensic kits, dageeially trained for this purpose are used.



