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Preliminaries. The forming of transportation law as a distilast branch took time, as it
followed the economical essor and, implicitly, thiee of the transportation means. Though it is,
among juridical branches, a ranch of its own, tla@dportation law presents a lot of correlations
with other law branches. When its juridical nornagppen to have lacunae, common law comes to
fill in these gaps.

On the place held by transportation law into the' laystem, the doctrine mentions two
opinions: a theory which considers transportatiaw s a subordinated branch of trading law;
another one which sees transportation law as mdisaw branch As far as we are concerned, we
do join the second opinion, viewing transportatiaw as a distinct branch, while trading law has
upon it the function of common law.

A first step in sustaining the autonomy of thisrmia of law is to precise what object does it
rule. For transportation law, this is necessaryabee, generally when the constitution of a law
branch is foreseen, its would-be ruled object ensas the fundamental criterion able to separate it
from other existing law branches and to establigb the law system the sphere of the juridical
relationships ruled by the respective law brandr.d&branch of law, in the process of delimiting it
from the others, and implicitly of forming it, arges of criteria are taken into account: the method
of ruling, the subjects’ quality, the norms' ch&gaahe specific sanctions, the princip|esut most
of the doctrine simultaneously admits that the amdntal element of separation, in regard to the
above mentioned criteria, which are thought asl@uds to the formation of law branches, is the
object that the respective branch rél¢ghe essential problem which has to be analysehd one
of the criteria upon which relies the distinctiom be made among branches and their distinct
evolution as separate rule' systems which sprwmg the global juridical systerh"

The specialized literatutelefined the branch of law as the aggregate ofutigical norms
which rule the social relationships from a domafirsocial life, relying upon a specific method of
ruling and upon some common principles. For a laanbh, its juridical ruled object is constituted
by the social relationships that are ruled throaghorm of law, and which own features that are
specific to the respective law branch.

The juridical object ruled by the transportatiorwlas, so, constituted by the social
relationships which are ruled by it: the ones whggnerate the transportation activities or the
transportation itself; in other words, the socialationships which express themselves" which

L Gh. PipereaDreptul transporturilor Editura All Beck, Bucurgi, 2003, p. 9.

2 Gh. Beleiu,Drept civil roman. Introducere in dreptul civil rém. Subiectele dreptului ciyiCasa de Editdrsi Presi
Sansa, Bucurgi, 1992, p. 33.

% 1. Dogaru,Drept civil roméan Editura Europa, Craiova, 1996, p. 29-30.

*1. Dogaru, D. C. Bnisor, Gh. Dinisor, Teoria generaf a dreptuluj Editura C. H. Beck, Bucus#, 2006, p. 231.

® N. Popa,Teoria generaf a dreptuluj T.U.B., 1992, p. 154; see also J. Rena(@durs d'encyclopedie du drpit
litography, Louvain, 1966, p. 108; "a frame of lavles meant to rule a specific domain of socikdtrens".



materialize, through the transportation actRits the object of transportation law, the activify
transportation could defined as: the activity sigpg the displacement into space of some persons
or be goods, with the help of a transportation maahthrough the use of a transportation way. So,
transportation supposes a series of elements: adisplent into space; persons or goods that
constitute the object of this displacement, the afse vehicle (transportation mean, the realisation
of this displacement upon a transportation way

The transportation law represents the aggregategflations concerning the professional
activity organized by carters, with adequate vesicin order to displace, on the ground of corgract
and under legal conditions, persons and/or gbods

Transportation law is an autonomous, distinct laanbh, with a special legal frame but, for
certain aspects of its juridical institutions, alatks norms of its own, it does complete its puss
lacunae from the common law simultaneously intémgctvith disciplines which, through their
contents, are kindred to it. So, the doctrine Hated that transportation law does interact With
trading law, civil law, administrative law and pé&ktawv, with the civil procedure's law and with the
penal procedure's law, with the international g@eci's law with the international public law and
even with constitutional law.

Transportation law and trading law. Trading law does constitute the common law in
regard to transportation 1dfv The trading Code contains a detailed regulatibtthe terrestrial
objects' transportation contract, namely arts. 44B-of Title XII. It tackles, in this respect, with
vast network of themes: the appropriate contentghef transportation document, the carter's
liability, the guaranty required by the carter fine payment of the transportation's price, the
destinatary's rights, the cumulative transportatiomhe Trading Code has also regulated the
maritime contract for goods and voyagers, undem#drae of hiring contract, in arts. 557-600. Art.
3 item 13 of the Trading Code also justifies thaldication of the transportation activity as an
objective trading act. The article counts among fets considered as "trading” by the ldve
transportation enterprises, for persons or thingss,water or on dry ground.

The Romanian Trading Code does not define the gardérading act Yet, the doctrine of
trading law does provide a general definition foiThe Trading Code only enumerates the juridical
acts and operations which it states as trading &oi® a perspective which is rather pertaining to
economy than juridical. Suiting the doctrihethe trading acts or, more largely speaking, the
trading deeds, are the juridical acts, the jurididacts and the economical operations through
which are realized the production of merchandides execution of works or the carrying out

® Not all displacements into space do constitute dbject of the transportation activity. So, thensportation for
personal interests, the transportation of oil, wate gases through pipelines, the transportatiorlettrical power
supply could not form the object of a trading ty@orgation contract. In these situations, the transpion contract. In
these situations, the transportation is realizedudh devices of one's own, and, as the specifieratjpns of
transportation are not realized, the transportasictivity is not justified. Are not seen as tranggtion activities, as
well, the new technologies of displacing some mandises through pipelines, due to a flux of wateain The mail's
transportation, the transmissions of phone, fladja and T.V. broad casts, telegraphy, are notided to the object of
transportation law. The post transportation suladitto some special conditions (special regulatigesjed from
special conventions) is in the same situationsgesithese regulations state that we are not in theepce of a
transportation activity.

" Ghe. Piperedreptul transporturilor Editura All Beck, Bucurgi, 2003, p. 3.

8 0. Gipatani, Gh. StancuDreptul transporturilor. Partea genera) Editura Lumina Lex, Bucusé, p. 10.

° Transportation law also presents connections efitironment's law. So, in the domain of transpiathere are
arguments about an insufficient attention paidhe énvironment. Yet, at the E.U. level, a serieaatfons have been
taken, related to transportation and environmém: Directive of December, 19-th, 1984, which lintiie weight of
trucks, the Directive of February 17-th, 1975, whéupports the emergence of a multi-modes systema$portation,
etc.. See, to this purpose: A. §88, P. Diaghici, Dreptul internsi comunitar al mediulyiEditura Universitaria, Craiova,
2003, p. 297.

2 The common law is the branch of law which provitiess adequate norm, when a branch of law shouldoatain
norms of its own, able to rule a certain aspee pfridical relationship. See, to this purpos®dgaru, S. CerceDrept
civil. Partea general, Editura C. H. Beck, Bucugg, 2007, p. 15-16.

1S, D. GirpenaruDrept comercial romanEditura All Beck, Bucurgi, 2002, p. 31.



services or an interposition within the merchandisarculation, with the purpose of obtaining
profit.

Art. 3 of the Trading Code presents as trading sleédm 5 - any supplies’ providing
enterprise, item 6 - enterprises of public shovesni7 - commission enterprises, business agencies
and offices; item 8 - building enterprises; itemfActories, manufactures, printing houses; item 10
- publishing houses, bookselling, artefadtem 13 - transportation enterprises, for persoms o
things, on water or on dry groundtem 20 - insurance enterprises and storage @iges, into
docks and storehouses.

Due to the fact that trading law only states amegmation of the enterprises which are seen
to be trading deeds, but yet does not expressdohedfie concept of enterprise, it belongs to the
doctrine to formulate a general definition of tmeegprise. Still, the expressed points of view high
diverge one from another.

So, following one opinion, the enterprise is a pBR activity which consists in the
repeated, organized and systematically exercisirtheooperations which are expressed stated by
the Trading Cod®. Another perspective defines the as an econoraigahism, headed by a person
named entrepreneur, who combines the forces ofrmatapital and work, in order to produce
goods and servicEs A third opinion outlines the enterprise as anaoiged structure for which the
essential element is the speculated work of oteesqms, for the purpose of obtaining products and
services meant to be exchantfe@ontemporary doctrine tries to elaborate a nefinitien of the
enterprise, focusing not only upon the materiaksi@round which the traditional approach was
focusing its definition, but also upon the subjeetiand social elements, meaning the human
collective which accomplishes this kind of activitfhe economical aspect of the notion of
enterprise and the elements which are specifiatlrig facts should neither be ignored.

In this respect, the enterprise is defifeds an economical and social organism - an
autonomous organisation of an activity, by theepreneur who assumes his own risks, with the
help of production factot§ for the purpose of producing goods, of executimgks and carrying
out services, viewing to obtain a profit. This défon refers only to the activities stated by #re
3 of the Trading Code, that is to say only to tperations that are registered as trading deeds. So,
the concept oénterprisewas submitted, like many other concepts existitig our law systef, to
a process of modification of the concept' sensevofution of its contents. This process is natural
and suits the social and economical evolution of seciety. So, according to the Romanian
Trading Code, the concept of enterprise designareactivity organized under certain conditions
and bearing a clear finality, yet without beingageized as a subject of law. According to the
trading law, it is the entrepreneur who owns thaligy of subject of law, as the one who organizes
the activity. This one may be organized by one orenpersons, in the frame of a trading society, so
it results that, in the case of the individual eptise. it is the individual person who is hergbl
subject of law. For the case of the trading compamyich owns a moral personalify itself
becomes a subject of law. According to the tradeng, are trading deedthe transportation
enterprises, for persons or for things, on wateroor dry ground Suiting the Trading Code, the
transportations’ asset of being a trading operadiars to the transportation of persons as welbas t
the one of goods, but only on water and on dryugdo Yet from the spirit of its regulations, it
results that the airway transportation of persanbgoods also constitute some trading deeds.

21t is a definition grounded upon the professioadderion, to which is brought the objection of hginot precise
enough.

13, N. Finescu,Curs de drept comerciabol. |, Bucursti, 1929, p. 44-45

%It is a definition considered as restrictive fertain types of enterprises, such as businesseeffind trade agencies,
but yet permissive towards other types of actigitiehich are not enterprises, such as the actifitp freelance
professional having a clerk of his own.

5 M. de Juglart, B. IppolitoCours de droit commerciaEditura Montchrestien, vol. I, 1978, p. 134.

18 The forces of nature, the capital and the work.

" For instance, the concepts of public order, okseignty, etc.

183, D. Girpenarupp. cit, p. 41.



Anyway, suiting the Trading Code, transportatioempions should be trading deeds only if
they would be exerted within a systematically oigation of the specific parameters, meaning
under the conditions of an enterprisPer a contrarig occasional operations, random
transportations are not considered as objectivBngadeeds from the category of enterprises. Still,
under legal conditions, they may be qualified asnex objective trading deeds accessory s
subjective trading deetfs

Transportation law and Civil law

The prescriptions of Civil Code regarding the trzorgation law are applied only in the
situation when trading legislation should suffeorfr lacunae. This rule is instituted by art. 1
paragraph (1) of the Trading Code: "The presentitato be applied for trading. The Civil Code
will be applied where the former does not dispose".

The regulations from the Civil Code that are amgllie to transportation law are the
following: art. 1470 item 2, through which the tsportation contract is taxonomised art. 1473-
1475, through which the carter's liability is ruledt. 1476, which precises that: "the entrepremeur
of public transportations, on dry ground and onewvahust keep an account of their money, of the
effects and packages they are taking the charge aof' 1477, which sends to the specific
regulations of the various transportation branchpeecising that those are, respectively,
applicablé™.

So the Civil Code and the Trading Code do constitite common law for trading
transportations and they are applied, in the sdoathen these categories of transportation might
not obey to a special juridical regulation, for thad transportation, stream transportation, rajijwa
maritime and airway transportation.

Still, lato sensu the transportation contract may be analysed as which presents
peculiarities, exceptions from the classical "dute and rules “of a civil contract. This analysis
points to the idea that, in its ensemble, the emmtof transportation too relies on the juridical
ground, and makes use of as a starting point o€ithecontract, the structure of which it takesaas
"basis", a juridical "skeleton". Upon this formaerith its respective peculiarities and specific ésse
comes to develop itself the autonomous transportatontract. The doctrine considers civil law as
the true "core" of the juridical systéfrso it constitutes for transportation, as well asthe other
branches of private law, the common law to be aplpli

We might start the analysis even from the discussiconcerningthe birth of the
transportation contractusually considered as being generated by theeexis of another contract
or by an obligation assumed through another contiaonomically speaking, the merchandises'
circulation, as a category is generated by the lositn of contracts such as the ones of sale-
purchase, hiring, deposit etc. - so, they are cmiltracts. The transportation contract, therefisra,
consequence of the execution of some obligatiossinasd through these contracts. Yet, as a
juridical figure, the transportation contract is iadependent one, with a juridical structure of its
own, a result of the complexity of the civil anc&admg obligations created through the sides;
economical relationships.

Thus, into this context, we have to analyse twad&inf relationships: one fundamental
juridical relationship, the initial one which creatthe first juridical connections, able, latetetad
to the assuming of some obligations that will reguio be honoured, the conclusion of another
contract, the one of transportation, another, @ekiyuridical relationship, which is represented by

¥ The connex trading deeds are juridical acts oraifmns which acquire the trading feature due otitpht connection

they have with acts or operations considered byaveas trading facts.

% The subjective trading facts are the ones whicfuiae the trading feature due to the person whesdbem, due to
his quality of being a trader. In this respectehis the art. 4, Trading Code: "Apart from theme, thought as trading
facts the other contracts and obligations of aetrathless they would be of civil nature or unldss ¢ontrary would

result from the act itself".

%L The entrepreneurs of public transportations aratives, as well as the ships' owners, are alsoalvespect the
particular regulations, which have law power, betwehemselves and the other citizens.

“2|. Dogaru, S. CerceDrept civil. Partea general Editura C. H. Beck, Bucugg, 2007, p. 15-16.



the transportation contract itself. Through they emnnected one to another, the two relationships,
practically the two contracts, are, each of themdependent.

Aboutthe sphere of the persons to whom the contractiircase, the transportation one, is
opposablelet us precise that, for the transportation contrée sides are: the forwarder and the
carter. Yet, the beneficiary of the contract is theipient, who, though he takes no part into the
conclusion of the contract is (if he would join thespective contract) an acquirer of rights and
obligations which originate from the transportatmontract. Therefore, this contract is considered
an exception from the relativity principle of therigical act's effectsrés inter alios acta aliis
nequere nocere, neque prodesse pptastl is analysed by certain authors from speedli
literature as a stipulation for another with certaarticular featuréd

Thus the transportation contract appears as coedltat the benefit of a third side, that is to
say a contract concluded between the forwardeh thi¢ quality of stipulator and carter with the
guality of the promiser, for the benefit of thertsportation's recipient - the third side as beinafjc
- who, this way, acquires a right of his own inasljto the carter. But, from the stipulation for
another, there are differences, too. They aim o fttt that, in the case of the stipulation for
another, the third side as beneficiary could becomig a rights' owner, while, in the case of the
transportation contract, the beneficiary bearsgalibns as well, (the recipient). Our conclusion is
that there is no identity but only similarities Wwetn the position of the third side beneficiargha
stipulation for another and the one of the recipie the transportation contract.

According to some other opinions to which we areijm®, the recipient is the owner of
some autonomous right, born straightly from thengportation contract. So, even if the
transportation contract should not be totally reldecto a previous juridical construction like the
stipulation for another, still the juridical natuoé the recipient's rights could be explained tigtou
the analogy with the former. Therefore, the stipatafor another may be considered as a juridical
ground upon which to properly define the juridigalsition of the recipient in the transportation
contract.

About the essential conditionghe ones required for the validity of the tramsmmon
contract, they are the same as the ones for anyeation, namely: the capacity of contracting, the
valid consent of the side who obliges itself, aedmined object and a licit cause. The form of the
contract may also be an essential condition, iflélve should stipulate this expressed. If one side
would be a moral person, an essential conditiomlshioe, for validity, the respect of the speciality
principle for the use capacity, according to whechmoral person could enter juridical relationships
only insofar those would be appropriate for theppse of its foundation.

For the transportation contract, peculiarities @nconly some aspects of the consent. So
according to the legal stipulations of the mattieg, carter is in a permanent offer status in re¢@ard
the public, and he does not have the right to eethe performing of transportation, unless in cases
expressed stipulated by the law. More, in the cddime transportatioft, where it is the carter who
establishes conditions and brings them to the kadgé of the public, the acceptance given by the
forwarder or by the traveller consists practicaltyan adhesion. About the carter's capacity, he is
required to own the capacity of being a tr&8iand, about the object, the carter could refuse a
transportation only if he would not own the apprae transportation means required by the
respective types of goods. In principle, the tramgiion ought to be possible with the means
owned by the carter.

% The stipulation for another is the contract thiowghich a side obliges itself to dispose that theeoside, (the
stipulator), should give, do or not do somethingtf® use of a third person (the beneficiary) wlbes not participate
in the conclusion of the respective contract noe@esented in it.

24 St. Scurtu,Contracte de transport dedrfuri in trafic intern si interngional, Editura Themis, Craiova, 2001, p. 26-
30.

% Transportations performed following a preestaliishitinerary, with a regular and permanent fregyemith an
unchanged schedule known by the public.

% Art. 7 Trading Code stipulates: "are traders thed® do trading deeds, having the trading as tbeiinary
profession, and the trading societies".



This cause presents no peculiarities that would ipdrom the above mentioned rules of
civil law. To it are applicable the arts. 966-968.CCode, the following way: for the carter, the
purpose for which the transportation contract warsctuded is to obtain the transportation's price
into which his own profit is included; for the foander and the traveller, the purpose is represented
by the displacement of goods or of their own persmilowing the Civil law rules in the matter of
contracts, art. 969 Civil Code stipulates: "the \ations legally concluded have law power
between the contracting sides". Thus the compulfange of the contract derives from "the law
power" which is recognized by the law itself to tmntract in the relationships between sides. From
this value, recognized to the contract, do resuit important rules for the contracts' domain: the
contracts' irrevocability and the relativity pripk for the contract's effeéfs

A contract is concluded through the sides' agreémemutuus consensusand might be
cancelled the same way, through the sides' comrmuomnon - mutuus dissensughis is the rule of
the contracts' irrevocability.

Yet, legal stipulations on the transportation cacttrdo depart from the principle enforced
by the art. 969 paragraph (2) Civil Code and dagta the forwarder the right to desist from the
contract or to unilaterally modify it, with the adphtion of paying to the carter the expenses done
and the damages, direct and immediate, that wesldlt from the execution of his disposition. So,
according to the stipulations of art. 421 par.Chjil Code "the forwarder has the right to suspend
the transportation and to demand the restitutiorthef transported objects or their handling to
another person than the one indicated in the wiiydbito dispose how he might find suitable for
himself, but he is due to pay to the carter theeagps done and the damages, direct and immediate,
resulting from the execution of this counter-order"

Therefore, to the forwarder are granted: the rightrenunciation about the contréct
exerted unilaterally, and the right to modify certelauses of the transportation contfattrough a
counter-order, meaning the juridical act throughiclvhthe forwarder unilaterally modifies the
transportation contract. More, to the forwardergmnted, in the case of the transportation's
hindering or delay, due to overwhelming forces @rat fortuitous case, the right to cancel the
contract itself. Art. 420, Trading Code, precises,this regard: "If, due to a u case or to an
overwhelming force, the transportation would bedeied or excessively delayed, the carter ought
to immediately notify this to the forwarder, whams the faculty of cancelling the contract, paying
only the expenses made by the carter, and if theehning should happen during the effective
transportation, the carter would still be entitletb the payment of his performed service, in
proportion with the accomplished route. In bothesashe copy of the way bill that he had
undersigned, either as promissory note or as payalihe bearer, should be returned to the carter".
The difference between the two articles residethénquestion of the damages that the forwarder
should have to pay to the carter: according tod&1. T. Code, the forwarder is obliged, if he skoul
unilaterally modify the transportation contract, gay to the carter all the direct and immediate
damages resulting from the execution of the coumteéer. Yet the art. 420 T. Code limits the
forwarder's pecuniary obligations in regard to ¢heter. So, the forwarder who cancels the contract
due to hindered transportation or to its delayasdsfrom overwhelming force or fortuitous case is
obliged to pay only the expenses made by the cart@der to duly execute the contract, when the
delay occurs before the transportation's start;mwthe hindering occurs during transportation, the
forwarder pays for the expenses made for the pastecution of the contract, meaning a part of the
price, proportional with the route accomplishedilutitat moment. Thus, the respective articles
differ about the obligations they create for thevarder.

27 According to art. 973 Civ. Code: "conventions haeeeffect, unless between the respective contrgaiides”. So,
contract produces its effects only inside the @arits circle, only among the sides which concluitlethe compulsory
power of the contract concerns as well other pesssuch as the sides’ causes holders, the coigaty opposable to
the latter's.

% The revoking may intervene before the contramtescution had started, but also during transporiathat is to say
after a partial execution of it.

2 For example, the forwarder's right to designatettaer recipient.



The disrespect of the obligations assumed throbghtiansportation contract do generate
civil liability, for the carter and forwarder as ive

About the liability of the forwarder and the onetbg recipient, the applied rules are the
ones from common law; but, as the carter is cormzkrwe have to tackle with aspects that differ
from common law's rules. We have to analyse tweetsp the carter's liability grounded upon the
contract and the carter's liability for misdemeasou

The juridical regime of the carter's liability isvgn by the stipulations of the Civil Code:
arts 1073-1090 do rule the contracted liability kvkart. 998-1000 rule the carter's misdemeanour
liability. For merchandises' transportation, thetexss liability is also ruled by the Trading Code.
The regulations stated by the Civil and Trading €odre applicable only insofar certain aspects of
the transportation contract should not obey toispeegulationZ’.

Civil liability for misdemeanours is a specific sdéion of civil law applied for the
perpetration of the illicit deed causing prejudicasd owning a reparatory functiin

Through the execution of the transportation comtthe carter involves his liability, as well
to his contractor, but perhaps also towards thidess when, there are deeds perpetrated by the
carter outside of the occasion of the transpomationtract the carter's liability would be civilrfo
misdemeanours. The legal frame of this situatiogiven by art. 998 Civil Code, which makes the
precision: "any human deed causing prejudice toewbpbobliges the one due wham's error it was
occasioned to redress it", and by the art. 999 Code which stipulated: "a man is liable not only
for the prejudice he has caused through his dagdalbo for the one caused due to his negligence
or his imprudence".

The professional carter is a trader, which providesthe extra-contract action too, - when
it was perpetrated during profession's exercisiag mercantile featute therefore operating the
mercantile presumption, as stated by art. 4 Traddwglé®. The essential condition for the
involvement of the carter's contractual liabilitg,the existence of the transportation contract. In
order to involve the transporters contractual lighithe transportation contract has to cumulate t
following requirements to be a juridical valid caadt, direct juridical relationships to be
established between the carter and the for - waedgpient, - between the damaged side and the
prejudice's author; the prejudice to be resulteminfrthe total or partial non-execution of an
obligation born from the transportation contraseit, meaning from the contract itself which binds
the damaged side to the author of the prejdflidut if we are speaking of a "transportation
enterprise”, this would be a moral person and thbility should be no more direct, but a
contractual liability for another side. The genearahditions of the carter's contractual liabilie a
the ones from common law: the illicit deed caugingjudice, the author's guilt, the existence of the
prejudice and the causal bond existing betweeptijedice and the illicit deed.

The doctrine considers the carter's juridical regas worsened than the one of the contract
liability from common law. This fact is due to tiebligation assumed by the carter to handle the
transported wares to the recipient. Therefore ctréer'sobligation is a compulsory result one, so
any deficiency in its execution might be assimiate an illicit deed. In transportation law,
compared to common law, the carter's contract litgbpresents specific elements. About its
juridical regulation, it is applied as follows: jmiority the stipulations of special la#sand, only in
the case the formers should not exist, the ruleonfmon law would be appli&t In regard to the
rules of common law, the specific elements of tlater's contract liability are, in priority,

30 Gh. Filip, Dreptul transporturilor,Casa de Editarsi Pregi "Sansa" SRL, Bucusgi, 1998, p. 44-45.

3Ly, I. Nita, Drept civil. Teoria general a obligaiilor, Editura Universitaria, Craiova, 2004, p. 112-115.

%2.0. Capatans, op. cit, p. 169.

3 Art. 3 Trading Code: "The law considers as tradamgs (...) transportation enterprises for persmmghings on water
or on dry ground" and art. 4 Trading Code: "Apadni these, are thought as trading facts the otbetracts and
obligations of a trader unless they would be ofl cigture or unless the contrary would result fritra act itself".

3 0. Capatans, op. cit, p. 171.

% Laws that are specific to some types of transfiortaTrading Code's regulations, transportatidasu

% St. Scurtu,Contracte de transport dedrfuri in trafic intern i internaional, Ed. Universitaria, Craiova, 2003, p. 81-
83.



concerning the charge of the evidence's admissiwh the extent of the indemnificatichs
According to the Trading Codfé the carter is liable for the loss or deterionataf the things that
were entrusted to him for all the duration of trensportation contract, unless he is able to prove
that the damaging respectively the deteriorationtafigs came from a fortuitous case or an
overwhelming force, or either from the things' inné&e or nature, or again from the deed of the
forwarder or the one of the recipient. Thereforé 425 Trading Code institutes a relative
presumption of guilt if the carter should not fllRis contract obligations. This legal relative
presumption, however, does not harden the regimbeotarter's liability; it simply obliges him to
display the evidence required. About the exterthefcarter's liability, according to art. 430 p@j).

Tr. C., in case of loss or deterioration of the chandise entrusted for transportation, the
compensation is established the effective damalye(damnum emergepsut not in regard to the
unrealized benefitlfcrum cessars This means that the carter's liability, as dshbd by the
Trading Code, is reduced compared to its statedmgrommon law (art. 1084-1086). There, the
total prejudice contains as well the effective and the unrealized gain.

The Civil Code and the Trading Code consider takility of the carter guilty of humbug or
some grave deed as being still contractual, angdbggravate it at the damages' calculation; so, the
humbug and the grave deed do not become assimilatdte fraud case into which they should
attract a misdemeanour liabilfy Our analysis proves that the civil contract, tagoes for other
contracts from the sphere of private law, does enaustarting point and juridical ground for the
transportation contract, but yet this latter reraairdistinct, autonomous contract.

Hence, the transportation contract is a convernetween the professional carter and the
forwarder, through which the carter obliges himselfexchange of a remuneration, to transport,
with an adequate transportation mean, and in aiogperiod of time, wares or persons. In case of
merchandise transportation, the carter obligesdiins handle the goods to the recipient.

The unity of the Romanian law system is assuredyrgnothers, through correlations and
interferences between its components (branchesjlyfirand secondly, through the juridical
institution of a law branch asommon lawfor one or many other branches. In the case of
transportation law it is the Trading Code and thel Code that are taken @&mmon lawfor it.

Transportation law and international private law

The international private law is, in the interreahlof each state, the branch representing the
corpus of rules, applicable to individual and mgraisons, as subjects of private law, in the frame
of international relationships. The object it jucil rules is, for the international private lawet
private law relationships with an extraneous elemkamgely speaking the civil law relationships
with an extraneous element, containing all juritlicelationships mentioned by the frame law
namely the Law nr. 105/1992 on the regulation térimational private law relationships.

Art. 1 par. (2) of the law stipulatedn"the sense of the present law, the internatigmiaiate
law relations are the civil, trading, work, civpprocedure ones, and other private law relationdwit
an extraneous elementherefore , may constitute the object of inteoral private law only the
juridical relationships that own the specific featu of this branch of law, namely: the relatiors ar
established between persons (individual and/or hasasubjects of private law; they contain an
extraneous element; they pertain, largely speakgivil law, meaning that they come from: civil
law, family's law, procedure civil law, work lawatling law, transportation's law, real estate's law
environment's law, intellectual property law, conifien's law etc® Transportation's law is
connected to international private law mostly alibetlaws’ conflict in space. It comes to birth due
to the extra-territorial feature of transportatextivity. The Law, nr. 105/1992 itself establisltleis
connection. This law rules a series of aspectsctjreelated to transportation law: the conflict
norms from the matter of contracts, which indingatleate connections with the transportation
contract, may this latter be of civil or tradingtun@s; directly, through the special regulation

3" Ibidem, p. 84.

¥ Trading Code, art. 425.

39st. Scurtu,0p. cit, p. 84.

“0B. PredescuDrept interngional privat, Ed. Universitaria, Craiova, 2002, p. 42-47.



regarding the conflict norms ruling the contracfstransportation and forwarding; the conflict
norms regarding the goods during their transpamatihe conflict norms regarding the means of
transportation; the conflict norms regarding chalvigation - on sea on streams, on air; the juaidic
acts and facts happened aboard the ship or aitshitlicit deeds perpetrated by ships or airslps
aboard them which may cause prejudices to theisideitthe collision of ships or airships; the
assistance to and rescue of ships; the incidemaéddRomanian law, of the immediately applicable
normd*. Transportation law and international private kw also connected through conventions of
international public law, but bearing effects foetinternational private law; they concern, within
international private law, the liability for thegudices caused by the objects launched in theespa
outside the atmosphere. In the matter of contracis;der to establish which law should be applied
to one precise contract, the Romanian internatipnaate law follows the principle that the sides
are entitled to choose which law should be apptiethe contract with an extraneous elerffer8o,
art. 73 of the Law nr. 105/1992 stipulates: "Thentcact is submitted to the law chosen by
consensus by the sides" and art. 74 dispose: "fibiee of the law applicable to the contract must
be expressed or should undoubtedly result fromatgents or from the respective circumstances".
The contract's lawlex contractu$’ - may bdex voluntatis meaning the law chosen by the sides on
behalf of their will's agreement - autonomy of wiflthe sides' manifestation of will, regardingth
law applicable to the respective, contract, shéad#, this latter would be located into the sphare
a law system, following objective criteria, stateg the law. Thdex voluntatisrule operates not
only in the field of civil contracts, but for tradj ones, being imposed, appropriately, by the needs
of economic development and goods’ exchange, aslea mostly promoted by economically
developed statés

Art. 103 of the Law nr. 105/1992 stipulates thathe sides' agreement on the law should
lack, in the contracts of transportation, forwagdand others kindred would be applige law of
the transporter or of the forwarder's siegehus, the law of the carter's siege should béiepps
ruling law of the transportation contract only lietsides, through their own will, would not have
established a law applicable to the respectiveraontThis law rules upon the contracts' essential
conditions and effects, while the regimes of theodg during transportation and of the
transportation means are submitted to other caiafticsolutions, those stated by arts. 53-56 of the
Law nr. 105/199%. This regulation is applicable to all kinds ofrtsportation, and it could be
substituted only by the existence of an internaiaronvention which should establish uniform
norms for a certain type of transportation or al®wertain problem of law. The good, during its
transportation, is submitted to the law of the estaherefrom it was forward&d To the law of
forwarding place, the law stipulates from 3 excausi

(a) when interested parts have chosen, by theiragvaement, under the conditions stated
by arts. 73 and 74, another law which, therefoeepimes applicable;

4D, A Sitaru,Drept interngional privat. Tratat Editura Lumina Lex, 2001, p. 477-501.

a2 Filipescu,Drept interngional privat, Editura Actami, Bucurgi, 1999, p. 349.

3 The competent law for governing the essential itmms and the effects of the contract.

4 B. Predescwp. cit, p. 417.

*5 To this purpose, art. 53 of the Law nr. 105/1993uates that the good being in course of trarsgion is submitted
to the law of the state wherefrom it was forwardedless if: the interested sides might have choseough their

agreement, another law, which, therefore, becorpplcable; the good comes to be stored into a wared or placed
under distraint on the ground of some insurancesorea or due to an unwilling sale- purchase: ise¢hgases, during
the time of deposit or restraint being applicathle kaw of the place where it was temporarily reteda if the good

should figure among the personal effects of a pegse it would be submitted to his own national .|ake law also

stipulates that the effects and conditions isswenh fthe reserve of the ownership right concerrirgpod meant for
exportation, if the sides should happen not to eosvotherwise, would be ruled by the exportingegaiaw. The

constitution, transmission or extinction of reghts upon a transportation mean are submitted to:

a) the law of the pavilion displayed by the shighe airship;

b) the law applicable to the organic statute of tfamsportation enterprise, for the railway meaarsd road vehicles
from its patrimony

“% Art. 53 of the Law nr. 105/1992.



(b) if the respective goods should be stored imeaeehouse or placed under distrait due to
some insurance measures or due to a forced satbgas. In such case, for the period of the
deposit or of the restraint, is to be applied the lof the place where the goods have been
temporarily located;

(c) if the respective goods should be part of thespnal belongings of a passenger, they
would, into this situation, be submitted to thegeamger's national law.

The juridical regime of transportation means ismsiiited to different laws, as a function of the fact
if there is a flag colour or not. So:

- ships and airships are ruled by the law of thg they are raising, namely e pavilionig”;

- for transportation means which own no paviliohe tlaw of the organic statdfeof the
transportation enterprise to the patrimony of whilay belong should be applied. This kind of law
rules the questions that follow as a synthesis:

a) constitution, transmission or extinction of reghts upon a transportation mé3n

b) the regime of goods staying long-time aboard transportation mean, as forming its
technical endowment;

c) the claims having as object the expenses madéhéotransportation mean's technical
assistance, maintenance, repairing or renovation

The conflict norms regarding civil navigation beihéfom a special regulation, in the Law
nr. 105/1992, in its Chapter V, focused on goods,dso in its Chapter X, entitled: "Civil, stream,
maritime and air navigatio®® So, art. 55 of the Law 105/1992 stipulates: "tmmstitution,
transmission or extinction of real rights over @ngportation mean are submitted: a) to the law of
the pavilion raised by the ship or airship". Ar. $hows that pavilion's law is applied as wellhe t
goods staying long time aboard, as forming its el endowment, as to the claims having as
objects the expenses made for the technical assgstanaintenance, repairing or the renovation of
the transportation mean.

The juridical acts and facts pertaining to civivigation usually are submitted to thex
pavilionis’?,

About the application domain of this law, its @89 shows that: "The law of the ship's
pavilion or the law of the ship's registration setate applied to the juridical acts and facts aaogr
on board, if according to their own nature, theseilel be submitted to the law of the place where
they occurred”. Art. 140 precises that: " the giapilion's law or the law of the registration stéie
aircrafts rules particularly:

a) the powers, competencies and obligations ol or airship's commander;

b) the employment contract of the navigating penegrif the sides have not chosen another
law;

c) the ship owner's liability in regard to the deeahd acts of the ship’ commander and of
the crew, and the liability of the transportatioriexprise for airships;

d) the rights, real and the ones of guaranteehership or airship, as well as the publicity
forms concerning the acts through which such rigiisconstituted, are transmitted or cease". Arts.
141 and 142 of the law focus on the regulationhef tmaritime and stream boarding and on the
collision into air. Arts. 143 and 144 of the Laws10992, treat of other situations which attractlciv
liability. The pavilion's law has very extended qmtencies, due to the fact that the inside space of
ships and airships is considered to be an extersfidhe national territory of their registration

7 Ships and airships own a nationality expressealt their pavilion. This nationality is given Hyetcountry where
they have been recorded or registered, theref@m@ading the pavilion of this country. The pavilisfaw represents
the juridical connection, grounded upon registrgtizetween ships or airships and the territory dftate, respectively
this state's law system. A ship or airship can hantg one pavilion.

“8 The organic statute's law represents the law efstitial siege; it plays the same role as the ipatsl law for ships
and airships: it confers a nationality to the resipe transportation mean.

*9 Art. 55 of the Law nr. 105/1992.

%0 Art. 56 letters a) and b) of the Law nr. 105/1992.

°L Arts. 139-144 of the Law nr. 105/1992.

2D, A. Sitaru,Drept interngional privat, Ed. Lumina Lex, Bucuggi, 2001, p. 484-487.



states. This is the reason why the pavilion's lalesr a very large category of juridical problems
related to ships and airships. So, the regime ipksdind airships, seen as goods, is ruled byethe
pavilionis Therefore, it owns competencies over: the wayaaogfuiring real rights over ships and
airships, the ways of transmission and extinctibthese rights, on the real pledges constituted ove
ships and airships, on their juridical regime, loa tlaims constituted over ships and airships.

Thelex pavilionisalso rules over the regime of the goods being r@bships and airships
which are tightly related to their normal explditaf> and over the forms of publicity requested, in
most of law systems, for the rights constitutedrasleps. The pavilion law is applied whenever an
act should be elaborated aboard the respective shigirships, in regard to the exterior form a th
act, if, for the validation of the respective aitte intervention of a public authority would be
necessan/. Pavilion's law averagely rules the regime ofidjieal facts which happen aboard ships
and airships, but also the misdemeanour producddrge into the sea and into the air space
beyond. If ships or airships would be in the in&rmaritime space, distinction should be made
upon the applicable law following the criterionagplication exerted upon the outside environment
or not. If the external environment should be effld, the law of the prejudiced territory would be
applied as théex loci delicti commissilf there would be no application, thex pavilionis should
be the one appliéd The immediate application norms, or material reyrare the ones which
express a special interest, either social econdroicaolitical. They are imperative and they are
applied on the territory of the state which enfdradbem. So is avoided the possibility of
application of a foreign law and the appearanctneflaws' conflict. In this respect, art. 143 die t
Law nr. 105/1992 is an immediate application notiputating: "the dispositions of Romanian law
regarding the flight routes and security within tRemanian air space are applied to whatever
airship, no matter of its registration state, adl a® to its crew and passengers from aboard". The
art. 11 of the Air Code states also that: "regalaiin the domain of airships circulation withir th
national air space are compulsory for all civiships, no matter of their category and nationality"
The stipulations of the Gov'. O. nr. 42/1997 onatdxansportation follow the same idea, insisting
that, for all ships within our territorial wateksther maritime or streams, it is compulsory tqees
the imperative navigation rules stated by our law.

Transportation law and public international law

The connection between transportation law andnat@ynal public law is especially pointed
out about questions pertaining to the juridicajimee of the territory. Its statute is defined by
international public law, but its connections tangportation law reside insofar transportations are
performed within these spaces. There are mattarsthe juridical regime of the sea at large, er th
one of the air space beyond the sea at largejutiigical regime of territorial sea, of straits,
maritime channels, other problems related to tkeritory's definition and delimiting. The state's
territory represents, for public international lawe geographical space within the limits of which
the state exerts its full and exclusive sovereigittyepresents, joining the population and the
structure of the power's organs, one of the presm$e¢he state's existence. The components of the
states' territory are: the terrestrial spacthe aquatic spateand the air space As components of
the territory the frontiers are also classified &srestrial, stream, maritime and air frontiérs

%3 This is not about the regime of the personal ¢dfed the travelers, since they are ruled by thesqeal law of the
traveller.

** The commander of the respective ship or airshipesents the public authority; he has the preieemif a legal
status delegate, and according to the Romanianféats of legal status may be registered aboanusshéspectively
births and deaths, but also acts of civil staike,a marriage. In any case, the powers, compgsrand obligations of
the ship or airship's commander are stipulatechbyptwvilion's law.

5 B. Predescuop. cit, p. 477-481.

*% The terrestrial space is the one containing tlieaswl the underground within the limits of thetstérontiers, no
matter if this one would be made of an one and satjace or should be split by maritime waters.

" The aquatic space contains the inside watersréisereams, channels, lakes and inside seas)h&states owning a
littoral, it contains the inside maritime watersidhe territorial sea.

%8 The air space represents the air column situagdrial the terrestrial territory and aquatic spddaestate.

%9 R. Miga-Basteliu, Drept interngional. Introducere in dreptul interpimnal public Editura All, Bucureti, 1998, p.
212,



International sea law is a part of internationablpu law and it is formed of the frame of
international law norms - either customs or conioer® - which rule the maritime space's juridical
regime and the cooperation regime among statesdiagathe use made of these spaces and of their
resource®. The law guestions it tackles with are a lot: desimaritime waters, territorial sea,
contiguous zone, continental plate, islands' regimixclusive economical zone, sea at large,
maritime straits used for international navigatioraritime channels with an international regime,
submarine space's international zone, containegamdcontained sea.

Are regarded as maritime inside waters, for theestavith a littoral, the waters of harbours
and road stead’ of bays and fjords, situated between the littarad the base line of the territorial
sea. The harbour waters are the ones sited betiveesmore and the line which reunites the harbour
equipments the most outstanding towards the langger the condition that the structures of these
equipments should be integrated to the one and resiyective harbour' system. The bays waters
are delimited towards the sea at large by thevihieh reunites the most advanced points of a notch
in the shore, this distance having not to be latigan 24 sea milé% For inside maritime water the
juridical regime is dominated by the principle diet full exercise of the riverside states'
sovereignty”. This principle operates a clear separation betwgading ships and state ships used
for other purposes than trading (especially myitanes) concerning the access and standing of
foreign ships. In this regard, access conditionstfading ships into maritime inside waters are
exclusively decided by the respective riversiddestavhile, for state ships, access to the inside
maritime zones is submitted to much more restectiequirements, such as: the term of previous
notification, the limiting of the allowed time oll@ved manoeuvres, sometime even the refusal of
granting entrance. The only admitted exceptiorhts tule is the case of an overwhelming force,
when the harbour's access is admitted for whatategory of ships, even for military ones.

The territorial sea represents the part of theaseacean's waters, along the territory of a
state, which lies between the base line and theidmitiné* and which is under the authority of the
riverside stat®. The territorial sea, as for its juridical regini submitted to the sovereignty of the
riverside state, which exerts exclusive competenajgon this space. The riverside state's rights
briefly synthesized, are: economical rigfitge right of ruling navigation in its territoriaka, the
right to ensure the security of this respectiveezand the right of exerting jurisdictional, penatia
civil competencies within its respective territbsaa. The juridical regime of territorial sea @ets
some particular assets, issued from the combinationthis - border - space's physical and
geographical features and - with - the connectibthis space with the sea at large. One of the
outstanding questions concerning the juridicalmegof territorial sea is how to ensuhe right to
a harmless transition through this zomne foreign ships. So, to be considered harmless th
transition of a ship has to fulfil the followingqeirements: to be a continuous and fast transition;
not to cause prejudices to the juridical order lace, to peace and to the security of the riverside
state: to respect the rules of international late Tiverside state may forbid to foreign ships the
access to certain security zones, but yet it igyetdito ensure their right to transit through mirauet
routes.

The contiguous zone represents the sea strip jaméuk territorial sea. It lays beyond this
formers’ external line till an upmost distance df &ea miles at large, measured from the base lines
of the territorial sea. The riverside state exererogatives similar to the ones upon its terrdori

9 M. Mihail4, Elemente de drept interfianal publicsi privat, Editura All Beck, Bucurgi, 2001, p. 66-67.

%1 These are water areas joining to the ports, padhfined through jetties, who serve for ship' &hélg or as anchors'
casting places, before entering harbours or gettint at large.

%2 The historical bays, which may exceed this largstienit, are excepted from this rule.

83 This principle was validated through the habitsyvand by the Convention and the Statute from Ganiev1923,
concerning the harbours' international regime.

% The external line of the territorial sea is an gimary line, parallel to the territorial sea's bdise and sited at a
distance equal to the territorial sea's width.

% M. Mihail, op. cit, p. 67.

% The exclusive right of fishing, the exploratioght and the right to exploit the soil's and undengd assets of the
territorial sea.



sea and they consist in preventing the trespagsints laws, of its regulations on customs, tax
imposing, sanitary, security ones, on navigationmigration or fishing.

The continental plate or platform represents geoddly, the natural extension of the shore,
which descends, by a soft slope, under the searsétethe continent's reaching a depth of,
usually, not more than 150-200 m. Next follows dilseupt continental batter going down to the seas
and oceans' great pifs

About the continental plate's juridical regime, tinverside state is the one which exerts
upon this space: "sovereign rights of exportatibritsonatural resources”. The riverside state has
also the right of building upon and implanting ¢ tcontinental plate artificial islands and other
devices meant to explore or exploit its resoursash rights have to be exerted in such a way that
the regime of sea at large of the waters beyonouldmot be infringed, as well as the freedom of
the air space. The riverside state cannot prevémerostates from implanting and using of
submarine pipelines and cables within the perimeftés continental plate.

The islands are natural land surfaces, surroungedadier, which remain beyond water
during the high tide. If they would be inhabitethe tislands should have a territorial sea, a
contiguous zone, a continental plate and an exausconomical zone. The islands, usually are
parts of the territories of the various states. Exelusive economical zone represents a new
institution of maritime law, which appeared dueréasons related to the necessity of exploring,
exploiting and preserving resources. It is an go@dng the territorial sea, submitted to specific
regulations, which could not exceed beyond 200 méaes from the base lines from which the
territorial sea was measured. Into this space, riberside state owns sovereign rights only
concerning the exploration, exploitation and preisgr of natural resources, either biological or
non-biological. The riverside state also owns tghtrto implant and use of, into this zone, arigic
islands, devices and equipments, to perform séiemgsearch upon the sea and to preserve the
marine environment. All the other states have ttiee full rights of navigating and air transit
beyond it, as well as the right of settling submeariables and pipelines. The Convention of 1984
greatly developed maritime law by the regulationfiered to this marine space, which is of high
importance. But the precise juridical nature ofstinegulation is difficult to establish, since it
reunites elements from the regimes of territoréa with elements from the one of the sea at large.
The sea at large is the part of the sea whichtisotained by any exclusive economical zone, any
states' territory, any states' maritime inside vgat®r in the archipelago waters of an archipelago
state. This zone is not submitted to the sovergightiny state or group of states.

The basic rule which governs this space is theobrieeedom, that is to say a space open to
all states, no matter if they would be riversidates or they would own no littoral. The juridical
regime of the sea at large is founded upon sonmeiptes: the principle of freedom for the sea at
large (for navigation, for air transition in the apace beyond the free sea at large, freedom for
fishing, etc.), the principle of preventing and negsing some infractions within the free sea at
large, the right to visit and pursuit of ships witlthe sea at large and the right, for the statiés w
no littoral, to access the sea at large. For thnd kf sea, one of the most important aspectssof it
juridical regime is represented by the straitaiaibn. These straits are the water areas, situated
between terrestrial areas, which form tight passageeful for navigation. These straits have an
international juridical regime, due to the facttttieey allow the connection between parts of ttee se
at large or of exclusive economical zones and amoffarts of them. The riverside states of
maritime straits do own the right of adopting laarsd regulations concerning the assurance of
navigation security through the straits, the préieenand reducing of pollution for sea waters, for
the forbidding of fishing into the straits, for teenbankment or landing of persons or merchandise
that would be contrary to the laws of the coasttes, either in customs, internal revenue, heath or
immigration.

The channels of this category represent navigapiatins artificially created, in order to
facilitate a quick communication between certairasseand oceans. They are valuable for

7 R. Miga-Basteliu, Introducere in dreptul interpinal public.Ed. All, Bucurati, 1998., p. 232-234
% The United Nations' Convention on the sea's law.



international navigation. A channel is a waterdesilow, which belongs to the state that owns the
two shores of the sea or the ocean; this untigtiaating of the international statute, that is&y

until the channel becomes open, without discrimamatto the navigation of all states, through an
international agreement or through an unilateratleshent of the riverside state. This type of zone
owns a specific juridical regime, regarding theface and underground of seas and oceans, beyond
the limits of the national jurisdiction of rivergicstates. It is yet different from the juridicagime

of the sea at large. This other zone and its resguare considered as the common patrimony of
humanity. Unlike for the other international spacesere the states' access is free, in the
International Zone of Submarine Spaces any activity take place only due to an authorization
issued from the International Authority of Submarifierritories-a specialized inter-governmental
international organization, with its headquarter«ingston, Jamaica, founded upon the principle
of the states' sovereign equality. The confinedemmi-confined sea represents a bay, a basin or a
sea surrounded by many states and connected theostgait or either mostly or entirely constituted
of the territorial seas the exclusive economicalezoof many states. The juridical regime of semi-
confined seas is influenced by the regime of thteaits.

The streams' international law consists in theeetde of juridical norms which rule the
relationships among states concerning the use ofnmaritime waters, especially for navigation.
The dominant principle of this matter is the fremdof navigation on these streams.

The national air space of a state represents theohimn situated beyond its terrestrial
territory and its territorial sea. The internatiba& space is the one beyond the sea at large and
beyond the exclusive economical zone and the cemtdih plate of some states. It is open to the air
navigation for all states. The juridical regimeadf navigation, bringing no prejudice to the states
sovereignty over their own air space sustains #&sesf rights which were adopted through
international practice and are called: "air libesti They may be classified in two categories:ditan
rights and traffic rights. The transit rights atiee right to pass through the territory withoutdany
and the right of landing for non-trading reasonke Traffic rights are: the right to disembark
passengers and to unload mail and merchandiseh#vat been embarked on the territory of the
state wherefrom is the ship's nationality; the trigh embark passengers, mail and merchandise
destined to the territory of any other contractstate; the right to disembark passengers, mail and
merchandise coming from the territory of any otbentracting state; the right to embark mail and
merchandise towards the territory of the state efinem is the ship's nationality.

So, transportation law presents connections witbrmational public law, on the fields of
territory questions and of international regimes Jome spaces, in actual international law. They
exist insofar transportation law makes use of gecdic denominations enforced for these spaces,
which are defined and precised by public intermatidaw. It also makes use of a set of rules and
principles that are valid within the geographicadlgzed zones. The juridical regime of these zones
is established and governed by the norms of intenmal public law. As these two law branches
belong to different law spheres - public and pevathe connection of them is possible especially
due the feature of extra-territoriality owned byrsotransportation categories.

Transportation law and constitutional law

The principles governing transportation law areéssfrom its specific norms; yet, we may
find among them some which are assumed from thest@otion, such as: the assurance of free
circulation for persons and merchand?Ses the application of the stipulations of convens and
agreements into which Romania is a &deThe right to a free circulation, stated by the
Constitution, is the one which ensures the citzém@edom of movement, under both its aspects:
the free circulation on the Romanian territory dhne free circulation outside of it. This principle
should not be understood as providing an absoteedbm of circulation; it is governed by rules,
and some conditions, established by the law, haveetfulfilled and respected. These conditions,
regarding the exercising of the right to a freewdation aim, in fact, to protect some economical
and social values, the fundamental rights andtidggrthe normal course of our relations with other

69 Art. 20 of the Romanian Constitution.
0 Art. 148 paragraph (2) of the Romanian Revisedsftution.



state§’. The Romanian Constitution also sustains an agriatiple: the priority of international
regulations versus the internal ones. The purpbseis firstly, to state our modern vision on the
relationship between internal law and internatidaal and, secondly, to point out the receptiveness
and adhesion of the Romanian law system to intiemait regulation§. The constitutional rules
issued from this principle are: the stipulationstioa citizens' rights and liberties are interpredad
applied in accordance with the statements of imtgwnal treaties of which Romania is a side;
priority is granted to international regulationsrfr the treaties ratified by our country versus our
internal regulations, in case of misfittings betwéeen®

Transportation law and administrative law

The sanctioning aspect of transportation law supp@®mpulsory completion references to
administrative law, in the matter of contraventions

In a transportation contract, the sides' claimshinize satisfied through two possible ways:
the administrative denunciation and/or the lawsuaifront of competent courts. The administrative
denunciation represents an efficient way of avaditigations and of solving the claims raised
versus the carter by the other side of the tranapon contract. This phase, prior to standing ento
judicial court, is particular for transportatiowlalts purpose is to try for an amicable resolutidén
differends, a higher celerity in revaluating thaiis towards the carter and, last but not lehst, t
necessity of avoiding, for judicial courts thegarnumber of litigations issued from claims
expressed due to transportation contracts. Angiadicular asset, if compared to common law, is
that the right to decide belongs to the carter, thad negotiations, not like in common law, do not
have equal positions for the sides or some transportation contracts, like railwansportation,
the administrative denunciation in order to regh& damages caused by the unfulfilled carter's
obligations is even compulsory. The main effecthaf administrative denunciation is to disturb the
course of extinctive prescription, suspending itiluthe denunciation would be solved by the
competent organ.

Transportation law and penal law

The sanctioning part of transportation law alsopsiges references to penal law regarding
the infractions perpetrated by the carter the pagas and the third sid@sPenal sanctions are also
stipulated for those who do not respect the instituequirements for transportation's organizing
and execution, as well as for the protection ofiifsastructures, as a function of the deed's
gravity’®. For example, in the case of railway transportattbe services of which are increasingly
requested, in accordance with economical developarahsocial progress, the beneficiaries of this
type of transportation become increasingly exigsrut transportation capacity, about efficiency,
comfort, quickness, safety of it. In order to realthese requirements a rigorous organization is
necessary for transportation, accomplished by aopet that is compared by juridical literattre
in terms of discipline and rigorousness, to thetary force. The economical and social importance
of this type of transportation, the increase of deenand for it, the exigencies imposed in order to
offer above all safety, request the incriminatidnfacts which infringe the duties regarding the
transportation’ safety on railway. The generic dical object of this type of infractions is
constituted by the social relationships which amernied, developed and accomplished through the
existence and increase of the safety for railwapgportation. It is, as well, tightly related te th
adequate fulfilling of their duties by the persohinethe railways' exploitation and maintenaffce

). Muraru, S. TnasescuDrept constitydonal si instituii politice, Editura Lumina Lex, Bucusé, 2001, p. 209.
2p.C. Danisor, Drept constitutional si institutii politice, Vol, Teoriagenerala, Tratat, Ed. C.H. Beck, Bucuresti,
2007, p. 554

3 Anyway, this priority aims exclusively to the rdgtions from the domain of human rights, but nainir other
domains.

0. Capatani, Gh. Stancugp. cit, p. 233.

> Ibidem, p. 12.

S A. Calin, Dreptul transporturilor Ed. Evrika, Biila, p. 31.

" See, to this, purpose H. DiaconesBuept penal. Partea special vol. II, ed. a 2-a, Editura All Beck, Bucute
2005: "The railway, its workers, were sometimegnsas representing a second army".

8 Ibidem, p. 249-265.



Therefore the necessity of a normal exploitatiothefrailways' infra-structure and of the full ggfe
of transportation claims for the protection giy®nthe penal law. It is due to these reasons ihat,
the sphere of penal law, all reunited under theodenation: "crimes and misdemeanours versus the
circulation' safety on railroads”, we will meet naftions such as: the failure to the duty
requirements or their inadequate fulfilment, due dailt, the departure from one's post
unauthorized, the presence on duty in a statergétgbfalse signalisations and destructions, etc.
Transportation law interferes with penal law, atis tfact can be noticed for other kinds of
transportation too, not only for the railway oneexpresses this interference through the protectio
offered by the penal law's sanctions, given toeheko do not respect the stipulations instituted in
order to ensure the transportations' organizatiod axecution in safety and under normal
conditions.

Transportation law and procedural civil and penal baw

The steps of contentious nature which are inhdeetransportation activity are ruled, at the
common law level, by civil or penal procedure lasujting cases. Averagely, litigations in the
transportation domain are ruled by norms of theil@(wocedure Code. Lawsuits issued from the
transportation contract are procedural means throngich the sides do realize their claims
concerning the execution of the obligations gereraly the transportation contract or regarding the
restoration of the prejudices caused to the sigethd disrespect brought to the contract's clauses.
These lawsuits may be contractdair to be issued from misdemeandlrsSo, in the matter of
transportation law, we may speak of the applicattbrthe common law regime of the civil or
trading lawsuits, following the case, when it coneshe trial's phases, to the evidence providing,
to the participation of third sides, etc.
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