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Abstract: In this paper we propose to make an analysis amtbdd level of the juridical
norms regarding the public function and the cieihgant.
The public function is a juridical situation, thé a an unitary and interdependent complex of
rights and obligations which devolve to his keefgewhom it confers his own real statute and not
just a content of juridical report, formed betweée civil servant and his superior or between the
first and the one who is under his administratiomyhich the parts are distinguished only through
the opposability, which can sometimes be mutuathefrights and obligations which devolve in
their quality as participants to the juridical egionship
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The concept of public function has traditionallyehdaid down as a fundamental concept of
public law, especially of administrative law, arids bound to the concept of activity, authority,
organ etc. An organ o state or a public authoiitygeneral, as a structure, is made up of three
elements: the competence, material and financialns@nd the personnel, and the personnel, at its
turn, is structured on divisions, hierarchical piosis and lines, of which only certain of them
appear as public positions. The holder of a pytdisition, in a generic approach, is called a public
worker.

These ideas represent a constant o the public datvide or the administrative science, and
that's the reason why public function appears tmbe of the favourite elements of corporatists’
and a criteria of measuring the statute laws ofntes integrated in a political form as The
European Union.

There are traditions of public function in every ssegn country which shouldn't be

mistaken by the issue of a general statute. kiaked that the first country to have adopted a ggne
statute of the public function is Spain, throuidie 1852 Lawfollowed by Luxembourg, through a
law issued in 1872 and Denmark, in 1899.
In ltaly, the first statute of the civil servant svadopted on the ?20f November 1908 and in the
Republic of Ireland the first law related to thebpa function dates from 1922. Holland and
Belgium adopted the first law about civil servamd929, andrhe general regulations of the civil
servants in the Kingdomppears in 1931.

In Germany, which has traditions regarding the jgufbinction ever since Middle Ages, the
first law related to the general encoding of thélufunction regulations was adopted by the
national socialist régime in 1937, A Bavarian Canfepublic function has existed since the
beginning of the 19 century.

In France, the first statute of the public functwas adopted by the Vichy regime.

Greece adopted the first Statute o the civil sdrwaril951, inspired by the French statute, the
German law, but also by the English law of the mulanction.

In our country there is a rich tradition regardihg regulation of all aspects related to the sysiem
the function in the state administration througstedute.



The issue of civil servants, “the high officialdias always been a major concern for the
legal systems and government systems known inrigjsemd our legislations didn’'t make any
exception from these intercessions.

The first laws which dwelt on the problem of cigérvants in a more developed and
coherent form wer@&he Organic Regulation# Moldova and Muntenia.

The Constitution from 1866ad some provisions related to “public functionisiit these didn’t
determine the adoption of some more detailed réigak in this respect, although the stipulations
from article 131, paragraph 5 from the Constitugxpressed the adoption of a special law “for the
conditions of the admissibility and advancemerth®functions of public administration”.

On the doctrinarism plan, The treaty of administemtlaw of professor Paul Negulescu, who
approached, under scientific criteria, the aspeelated to the public function and the public
servant.

The first unitary provision in this filed was adegtin 1923, respectivelyhe law of the
public servants’ statutevhich showed the principles settled by the Comstih from 1923 and
which had represented for a long period of timectvamon law in that respect.

In virtue of this law, in the same year, on tH& IBovember,The regulation of the law of civil
servantsvas adopted and it detailed many of the provisafrtee law.

To those provisions others had been added, whaiedsin the following years and they
were related to certain categories o civil servahisthis respect, we can mentidme law for
administrative unificationfrom 1925, which contained the provisions referriaghe civil servants
from the local administration anthe law from 1929 for the organization of the niigs, which
contained provisions regarding the civil servamtsmf the central administration and the high
officials.

The civil servants’ statute, adopted in 1923 wadliag until 1940, wheThe Code of civil
servantswas adopted, which, after many modifications, \ehsogated immediately after 1944,
adopting in 194@he law for the civil servants’ statute, 746 from the 7% September, which was
also abolished in 1949.

The period that followed after 1949 and especiaftgr the adoption in 1950 of the Work
Code is characterized by a legal regime based atrazual report, applicable to civil servants,
even if in some fields of activity, railway transpqost office, banking system communications etc
special provisions have been adopted.

The political realities through which Romania habged after Second World War, as well
as other countries which were influenced by theiogmpire, as a result o the Yalta treaty,
couldn’t be without effect regarding the provisionthe public function. There was a theory,
according to which, the civil servants, by sucheauge, were a privileged class, an instrument held
by the middle-class landlords to be able to expl@tworkers and the peasants.

It was one of the most unfortunate time in our ¢aoyrduring the Stalinist period being actually
physically destroyed the entire political clasgha country and the entire public body of the state
from Government to the communal guard. This is veevcan explain why no one of the three
socialist constitutions contains provisions refegrio the public function, thus accounting that the
civil servant is “a workman”, subjected to the saroaditions of the Work Code from 1950.
Subsequently, the Work Code from 1972 came withightsmodification, raising the issue of a
General Statute of the Personnel in the State machi

Until the year 1989 a general statute for the aeitvants hadn’t been adopted, but there had
been adopted, by law, professional and disciplistajutes, for different fields: the banking system
transports, post office and telecommunication etc.

Romanian Constitutignadopted in 1991, contains some provisions whichstitute the main
framework of regulating these legal institutionss Axamples we can enumerate article 16, last
paragraph according to which the public functiond dignities, civil and military, can be taken by
people which have exclusively Romanian citizenshipd residence in Romania, article 37,
paragraph 3, sets up the interdiction to be menmbarpolitical party for a series of civil servants



the magistrates of the Constitutional Court, thegisteates, active members of army and police
force etc.

The Romanian Constitutionnodified and completed byhe law of revision of the
Romanian Constitution, nr 429/200&eps a part of these provisions, but sets up othew, thus,
according to art. 16, paragraph 4, “After the Rommanadhesions to the European Union, the
citizens from the Union, who fulfil the requiremerdf the organic law have the right to elect and
be elected in the authorities of the local pubtimaistration”. Also, the possibility to fill a pa®n
in public offices and public dignities is no longeiserved exclusively for people with Romanian
citizenship, art. 16, paragraph 3, setting up thssiility for the people who “have Romanian
citizenship and Romanian residence”.

Also, The law regarding the civil servants’ statute, bB88/199,modified and republished in
may, 2007 regulates in detail aspects related ¢octitegories o public servants, their rights and
obligations, their selection and appointment, thedweation of their activity, their liability etc.
Regarding the regulation o the public function &émel civil servants in the European Constitutions,
we can outline the existence of two systems: ostegayis dedicated to the exclusive competence of
the legislative power of Parliament, in order tttleghe rules applicable to the public functiodan
to the civil servants (ex. Denmark, Germany, Gre&min, Italy etc), and in another system it is
also stipulated the competence of the executivégrahning their competences (ex. Belgium,
England, Holland, France and Norway), in all thesentries there are codes or statutes, which
constitute what we could call “common law” in thebgect.

On the doctrinarism plan and in the dispute witk thodalities of recognition in the
legislative filed of the public function and of tleevil servant and with the jurisprudence of these
times there have been issued two fundamental ctseceparding the legal nature of the public
function and implicitly of the civil servant.

One o these concepts considers that the publigiumés contractual, being based on the
term contract-after some German authors (P. Labamdhe “administrative contract’-after some
French authors (Laferiere).

After another concept, that of the legal fundanrihe public function, sustained by a great part
of the French specialists in the field law is ptittl@e origin of public function, as an authority

document of the state. Thus, he holder of the publhction exercises the state authority, not sght

and obligations assigned by the contract.

This concept was also agreed by the Romanian deotfi that time, and, in this respect, M.
Varzaru stated that “civil servants are neitherdtakeholders, nor theegotiorum gestiorior the
commissioners o those who had appointed them. ppeiating document is not a contract of civil
nature, because the will and the approval of theoeaped civil servant-elements which play an
important role in the civil contracts-have no imgamce when appointing, not even afterwards,
when they exercise their job. Between the repggadad within the state and its civil servants and
the civil reports between two private persons tliereo comparison; in the first case, the repars a
related to public law, in the latter case, they alated to civil law. The civil servants have no
power and no right from the authority who appointieeim but their competence, battione loci
andratione materialis held by them from the organic law of their fuoaot
After the Work Code had entered into force in 19@, doctrinarians of the time tried to explain
public function through its regulations as well. eTpecialists in labour law considered the
collective work agreement the only reason of thekweport, inclusively that of the public
function.

Basically, the supporters of this concept considiéhe job report as a true work report and
the regulations of this report are regulationsheflabour law.

The authors of administrative law had underlainrtisencept on the idea of the double
juridical report of the public function. In this gect, Mircea Anghene thought that “the civil
servant appears to be the object of two typesgzl leeports. Firstly, he appears as the subjeat of
job report which arises through the appointmergedection document. According to this document
and based on it, the civil servant exerts hiskaitions related to that function, acting on theessa



behalf. But the civil servant appears also as thgest of the legal report where the civil servant
enters with the institution which employs him, repghich makes the object of the labour law”.
Specialized literature (A. lorgovan), consideredttthe two categories of legal reports, that of
administrative law and labour law make an indissl@wlialectic entity, as the civil servant who
actually exerts his job duties doesn’'t stop beirgubject to the legal work reports, as well as the
civil servant who exerts the duties of disciplinaythority towards those subordinated to him,
continues to be an overauthorised subject to tharastrative law.

Although the classic system where the public fuorctis created and exerted is actually
considered a system of public law, in the speadliliterature, but also in practice we can speak
about its exertion in a private law system as welich an issue arises especially related to some
administrative public functions which is the case¢he self-governing institutions, functions which
could be exerted both in a public law system aral pmivate law system.

This is also the reason why in specialized litematwe can speak about “privatizing the
public function”, mentioning that in order to exedrtain public functions it is preferable a pravat
law system, based on a negotiable work contract.

Concerning the analysis of the features o the pdbhction, first a definition of this should bet se
up, and still the doctrine will have to formulatéerent definitions.

Thus, Paul Negulescu defines public function ase “tomplex of powers and skills,
organized under law in order to fulfil a generdénest, in order to be held, temporarily, by alditu
(or by several), a person who, exerting the powersted to their skills, is pursuing the
accomplishment of the goal for which the functi@s lbeen created”.

A lorgovan defines public function as being “theydé situation of the person, legally
appointed, with duties in accomplishing the competeof a public authority, which consists in all
the rights and obligations which make the compégal content between that person and the organ
which invested them”.

Professor A Negoita says that the public functiepresents “the totality of the duties
established by law or by legal documents, issuetherase of law and executed by it, duties which
a person employed by a body o the public administrdulfils and which has the legal ability of
accomplishing these duties of the public admintstré.

Law nr. 188/1999 as it was modified, defines publiaction as being the “totality of attributions
and responsibilities established by the public atyror by the public institution, under the laiw,
order to fulfil its competences.

The public function can be defined —in the widestaming of the concept- as representing a
normatively predetermined legal situation set wprfra unitary complex of rights and obligations
through which accomplishment it is fulfilled, inspecific way, the competence of a state body,
exerting public power, according to the dutieshatttcertain authority.

Public functions are created under law, under auch@nt of power, in conclusion one-sided not
contractual. At the same time, public functions tenaltered or their content can be changed,
unilaterally, by law or by a subsequent documeithaut the agreement of those exerting it.

The public function is a legal situation, a unitagmplex and interdependent of rights and
obligations which all back on its holder, to whontonfers a really own statute, and not a simple
content of a legal report, made between the carvant and his senior or between the first and the
client, in which the parts can be distinguishedyothirough the opposed situation, sometimes
mutual, of the rights and obligations which falckaon them as participants in the respective legal
relationship.

If in a common legal report the rights and the gdiions are closely related to the
formation, amendment and cancellation of the refesthip, in the case of the function the rights and
the obligations pre-exist relationships themsebued their formation, amendment and cancellation
after producing an act or a legal fact is just ¢pportunity to exercise that faculty or statutory
duties which are not just the products of the esigki will of the titular subject, limited, in its
actions, not so much in their formation, but abailat their achievement. In other words, through
the function contribute to triggering the law inertte to solve a given case.



They have a certain degree of specialization, apetemce determined by law, within which they
follow the satisfaction of a particular interest.

The public function has his own character, beloggjast to the invested one into an
authority to achieve his competence. In the fumctieey could commit only certain acts and facts
under the powers of that institution, which delit@sawithin the organ, a function of other, even
similar.

The public function has a continuous character enm@anent in time, during the entire
interval since the investment to the disinvestnadnthe holder which it belongs to, whether if it
exists or not a term.

Also the function has a binding by the duty of ex@ng rights and accomplish the
obligations of the content, which means that thisat a faculty or a possibility, like the subjeeti
right conferred on individuals or entities and thieh exists the opportunity to enter or not, aftisr
own will , in juridical reports as his own interest
Indeed, the public administrative function mustexercised in any circumstance which needs its
intervention - automatically or on request- eveaviér a certain attribution the authority has étrig
of appreciation or the opportunity to choose a tsmtuof the situation. This task of resolving or
reference even against a request (not necessaqlyire intervention by law or a favourable
settlement from the authority), operates permapdrgtause the failure of position by the executive
organs - or by failure to resolve in time, eithgrdmlving the unjustified refusal of an application
relating to a recognized legal right- allow trigigg of a legal proceeding that can complete with
bringing to court the guilty (including for insulabnation if it has a hierarchical mood), of the
executive authority which it belongs to, while glaliing it to take and fulfil the required measures,
to pay the damages and moral damages, accorditigetd.aw on Administrative Contentious
554/2004 (in the case of the civil servant) or jirgtice which should solve any case that was
referred (in the case of the judge- according te Tivil Code).

Another feature is that only by effectively achiea# the functions of an authority it is
realized the practical exercise of the authoriggspetence under statutory powers set. That means
that the functions must be effectively entrustednttividuals able to perform them, who have the
will and energy necessary to achieve them. Of egutsan exist functions unoccupied by owners
and, sometimes, even unexercised functions, bsetben’t affect, overall, the achievement of the
organ’s attributions, but only fulfil their entiget Also, sometimes there may be delegation or
replacement of functions like exceptional circums&s when the same person will ensure the
effective exercise of two or more positions jusétsure the normal functioning of the institution.

In exercising the function there is a contributtonpublic power, either in a direct form ,
where incumbent executives that issuing legal atggsower or authority (usually by the head of
authority or institution), or indirectly through ehactions of preparation, execution and control
closely related or in connection with the exeradéetate authority (the inspectors, referees,)etc..

This clarification is necessary because only is thay we can distinguish between public
functions and other public authority existing eweithin the same authorities (first returning to the
holders , other subordinates superiors), on thehane, and functions up especially in the internal
functional structures- based on contract work @@cial, registry, accounting)- designed to ensure
only the proper functioning of institutions whicteanot related to actual exercise of public power,
why they meet even in governmental administrations)-state, the private ones, commercial
companies, etc. their exercise relying on contveatkers, possibly on the Civil Convention. In
other words, the civil service shall reflect theseaxe of the activity features consisting in the
exercise of public power by the authority on whigtegrates that function.

Exercise of public functions provides the mateaiadl financial problem of ensuring that its
holder must be fitted, and pay him for the efford activities they perform. .Making an interestof
public service, which may be of a state or locahautities, recognized as such by the state, it is
understood that the public function is exercisedhe interest of a person which has a legal
obligation to provide material and financial meareeded to carry public function. As such, the



amounts required must be provided in the state dtualgd, respectively, in local budgets at a level
that would ensure continuous and effective exemighe function.
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