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A Study of the Principle of Imputation and Allocation of Burden of Proof in Medical Damage

Compensation in the Tort Law

WANG Wen-yan

( Cixi People’s Court, Cixi 315300, China )

Abstract: Before the implementation of the Tort Law, the principle of imputation in the medical damage compensation is the
principle of fault liability. The burden of proof is “litigation burden of proof”. This allocation of the burden of proof suffered
perennial criticism from medical institutions. The Tort law is intended to balance the burden of proof between the patients and
the medical institutions. This article argues that the Tort Law seems to be defective for overcorrection and the role of the
principle of presumption of fault liability is very limited. This article argues that to ensure fairness and justice, China should use
the successful experience of legislations from other countries and regions, relieve the patients’ initial burden of proof, so as to
balance the interests of both doctors and patients, ease the contradiction and settle the disputes.

Keywords: medical damage compensation; the Tort Law; the principle of imputation; the allocation of the burden of proof
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