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I. Introduction

Justified defence negates the wrongful character of conduct that falls within the definition of an offence. Conduct performed under conditions of a justified defence does not constitute an offence. For example, A intends to shoot and kill his foe B. Just before A fires, B shoots him and causes his death. Shooting A is the only way to save the life of B. When B identifies the threat to his life from A, and acts to save himself by foiling that threat, he does not bear criminal responsibility for killing A. B's conduct constitutes justified self-defence.

However, there can be situations in which a person who is not threatened and whose interests are not endangered mistakenly believes that he is under threat and his interests are in danger, and accordingly "protects" his interests by attacking the interests of a third party. Such cases raise the question of how the law should treat acts done in the circumstances of mistaken justified defence. Which, if any, criminal liability is born by a person who acts under such circumstances?

I should note at the outset that the question under discussion is influenced by the terminology chosen to describe the subject. Thus, for example, Continental law1treats this subject under the heading of mistake in regard to the existence of a justified defence (Erlaubnistatbestandsirrtum in German), and putative justified defence (Putativrechtfertigungsgrund). The choice of this terminology reveals a view that the approach to the putative justified defence is not identical to that of a real justified defence, and that a putative justified defence can replace real justified defence to some degree, but that it does not play the same role. Putative justified defence is thus treated in a separate chapter, which follows the one on real justified defence. The situation is different in Anglo-American legal systems. Anglo-American legal sources like the Model Penal Code, case law and legal scholars2 treat the reasonable mistaken justified defence together with real justified defence, as if both belong to the same category, and are legally identical.

In this study, I will present a comparative analysis of the subject of putative justified defence in Continental European and Anglo-American law. In doing so, I will employ the term 'mistaken justified defence', which I believe, and hope to show, is the appropriate term for describing the phenomenon.

Mistaken justified defence represents a mistake in regard to the existence of a legally recognized justified defence, such that if the actor's belief reflected the reality, his conduct would fall within the scope of a real justified defence. A mistake as to the existence of a defence that is not legally recognized, or a mistake in regard to the conditions of the defence - such that if the actor's belief were correct, his conduct would not fall within the scope of a legally recognized defence - do not fall within the scope of mistaken justified defence. Such cases represent (indirect) mistakes of law.3 For example, consider a father or teacher who employs extreme violence against a minor child or student in the belief that corporal punishment for educational purposes falls within a criminal defence and is permitted. The legal system does not permit such harm.4 Such a father or teacher would have made a mistake in regard to the existence of an unrecognized defence, which is a mistake of law. Another example of a mistake in regard to the conditions of a defence would be where the victim of an assault, believing that he is acting in self-defence, continues to hit the assailant who has fallen to the ground and has stopped his attack. Once the assault has ceased, justified self-defence no longer applies.

Mistaken justified defence must also be distinguished from an actor who merely suspects that he has a justified defence. The mental element of justified defence requires full awareness,5 and therefore such a person would not be acting in a state of mistaken defence.6
The question addressed in this study is what rules apply to an actor whose conduct fulfils the definition of the offence under a reasonable or unreasonable belief that he is acting in a situation of justified defence, such as self-defence or justified necessity. In other words, what is the appropriate way of looking at reasonable and unreasonable mistaken justified defence in accordance with the fundamental principles of criminal law, and the constitutional principles protecting fundamental human rights? What is the place and function of reasonable and unreasonable mistaken justified defence in the structure of the offence?

The subject of mistaken justified defence deals with all of the elements of the offence, touches the question how criminal offences should be best structured, concerns the distinctions among the various elements of the offence, and the various functions of the different elements of the criminal offence. However, this does not mean that the law in regard to mistaken justified defences automatically derives directly from the distinctions among the various elements of the criminal offence. Thus, for example, a legal system that does not substantively distinguish between the various elements of the offence may adopt an approach dictated by legal policy considerations. A legal system that primarily emphasizes the protection of social values, in the sense of preventing harmful results, might adopt the position that a mistake in regard to the existence of a defence to criminal responsibility is irrelevant, and that the actor should bear full responsibility. Such a position could be seen as consistent with such systems as ancient Continental law and Anglo-American law, which emphasized the role of criminal law in preventing harmful results, and were of the view that there could be offences without culpability (offences of absolute liability), and that a mistake of law does not exempt from criminal responsibility.7 As opposed to that, a legal system that emphasizes the principle of justice in criminal law, and in criminal punishment in particular, and takes the view that there can be no offences without culpability, and that a mistake of law can serve as a defence to criminal responsibility, may adopt the position that a mistaken justified defence may serve as a defence under certain conditions. In other words, a legal system that views the offence as a single, uniform unit can emphasize whichever legal consideration it deems dominant or important, and adopt a solution accordingly, whereas a legal system that distinguishes among the various elements of the offence, and defines the different constituents and their functions, must consider mistaken justified defences in terms of those elements and functions. This does not mean that the fate of mistaken justified defences is automatically decided by the hierarchic, graduated structure of the offence, but this structure may contribute to a more principled approach to mistaken justified defences. For example, a system that substantively distinguishes among the defences to criminal responsibility, and that adopts the view that justified defences are negative elements of the actus reus, will take the view that a mistaken justified defence negates mens rea.8 As opposed to this, a system that also distinguishes between the actus reus of the offence and justified defences may, on the basis of legal policy considerations, adopt the view that a mistaken justified defence is not an instance of mistake of fact that negates mens rea but should be treated identically, or that it is an instance of mistake of law, or may even conclude that it is a special, independent issue that has its own special consequences.9
Before proceeding, I should point out that the topic of reasonable and unreasonable justified defence is highly controversial. The many hundreds of legal studies that have been written over the years have not succeeded in clarifying the subject, which remains fiercely disputed. This is clearly reflected in the many differing approaches found in various legal systems. Therefore, I think it is appropriate to begin with a brief survey of the basics of the different approaches in the various legal systems.

It should be noted that most of the studies conducted in Anglo-American law tend to focus upon the approaches and models found in that system almost to the exclusion of approaches in Continental law,10 so I will expand upon the approaches developed in Continental law.

This article consists of seven parts, with the present introduction being the first. Part II is descriptive and presents the various approaches in the Anglo-American and European Continental law. Part III examines the relationship between mistaken justified defence and the real justified defence, In other words, can a reasonably mistaken justified defence be treated as a justified defence? It will be argued that reasonable mistaken justified defence is not a defence of justification; rather, the reasonable mistaken defence is a defence of excuse, i.e. a defence that negates the element of culpability. Part IV addresses the definition of mens rea and the relationship between mens rea and mistaken justified defence. The question is: does a mistaken justified defence negate the mens rea of the offence? This Part IV consists of two sub-parts, of which the first (IV.1) deals with the definition of the dolus malus doctrine, its acceptance in criminal law and its relations to the mistaken justified defence. Here, the question is: must the mens rea in modern criminal law be "evil", so that mistaken justified defence negates the mens rea? The question will be answered in the negative. It will be argued that the old dolus malus doctrine is not accepted in modern criminal law. Part IV.2 shows the relation between the actus reus of the offence and justified defences, i.e. the theory of the negative elements of the offence. The question is: does the non-existence of a justified defence constitute an element of the actus reus, i.e. is the justified defence part of the actus reus, so that mistaken justified defence negates the mens rea of the offence? This part presents the arguments for rejecting this view; the defences of justification constitute a separate element of the offence; following and in this sense, a mistaken justified defence does not negate the mens rea of the offence. Part V examines whether mistaken justified defence is a kind and species of mistake of law, or at least that in the case of unreasonable mistaken justified defence the actor bears criminal responsibility for mens rea offence. The answer will be negative, so that an act done in the conditions of unreasonable mistaken justified defence does not constitute an offence of mens rea; the actor will merely be guilty of negligence and bear criminal liability only if the particular offence can be committed with mere negligence rather than intention.. It is only in this sense - liability for an offence committed negligently, if applicable - that the implications of mistaken justified defence are similar to that of the mistake of fact. Part VI presents the solution which is to be preferred in the author's view, namely that the implications of mistaken justified defence should be identical to those of mistake of fact. Part VII contains a comparative conclusion.

II. Comparative Law

The German Criminal Code (Strafgesetzbuch, StGB) contains only one express regulation of a mistaken defence, namely mistaken excused necessity. Under section 35(2), reasonably mistaken excused necessity negates criminal responsibility. In the case of unreasonable mistaken excused necessity the actor bears mitigated responsibility for a mens rea offence. The German Criminal Code contains no express regulation of mistaken justified defences. Section 20 of a draft amendment of 1960 (which was not enacted in this form) takes the view that a person who acts under circumstances of mistaken justified defence does not bear criminal responsibility for a mens rea offence, while in the case of unreasonable mistake the actor would be held liable for a negligence offence. In other words, the rule for mistaken justified defence would be identical to that of mistake of fact.11 However, under section 39(2) of that same draft amendment, section 20 does not apply to mistaken justified necessity. Mistaken justified necessity negates criminal responsibility only when the mistake is reasonable. If the mistake is unreasonably, the actor bears mitigated responsibility for a mens rea offence.12 This draft was harshly criticized, particularly for its differential approach to justified defences that form a single category: mistaken justified necessity as opposed to all other mistaken justified defences.13 The special commission established to examine the draft accepted the criticism and proposed removing sections 20 and 39(2) from the draft, and leaving the question open to the debate of scholars and the courts.14 Prior to the amendment which eventually was adopted in 1975, the courts and some scholars took the view that mistaken justified necessity should be treated like mistake of fact, i.e., negate criminal responsibility for a mens rea offence. However, the condition imposing an obligation of reasonable examination of the objective conditions of the defence formed part of the mental element of the defence. If the actor were not to make a reasonable assessment of the objective conditions prior to acting, the mental element of the defence would not be fulfilled, and the actor would bear responsibility for acting with mens rea. In other words, in the case of unreasonable mistake the mental element of the defence would not be met. The significance of this is that, prior to the 1975 amendment, mistaken justified necessity did not negate criminal responsibility unless the mistake was reasonable.15 Following the 1975 amendment, the position of the courts and the prevalent scholarly view is that the implications of mistaken justified defence are identical to that of mistake of fact (regulated in section 16 StGB), and the obligation to reasonably assess the existence of the objective conditions of the defence is not part of the mental element of the defence. In other words, a mistaken justified defence negates criminal responsibility for a mens rea offence. If the mistake is unreasonable, the actor will bear responsibility for a negligence offence (where such an offence exists). That is also the view of Korean law,16 Japanese law,17 Austrian law (sec. 8),18 Swiss law (sec. 19),19 and the prevalent view in Portuguese law,20 Swedish law,21 and Israeli law22 (sec. 34R).

The Spanish Criminal Code does not regulate mistakes, and there is a heated controversy in the legal literature. In the past, the case law took the view that a reasonable mistaken justified defence was to be treated as if it was a real justified defence. However, the courts, followed by a minority within the scholarly literature, later adopted the dolus malus theory (die Vorsatztheorie, the theory of mens rea),23 according to which a mistaken justified defence negates the mens rea. Other scholars object and argue that a mistaken justified defence is a mistake of fact or should be treated identically, while still others argue that a mistaken justified defence should be viewed as a mistake of law.24
Until 1977, South African law took the position that a mistaken justified defence was to be viewed as a mistake of law, i.e., in case of unreasonable mistake the actor bore full responsibility for a mens rea offence. However, this view was rejected by the Supreme Court in the De Blom case, which adopted the theory of mens rea, and took the view that a mistaken justified defence negates mens rea.25
Under sec. 29 of the Polish Criminal Code (1997), a reasonable mistaken justified defence negates criminal responsibility. In the case of unreasonable mistake the actor bears criminal responsibility for a mens rea offence. However, the actor will be shown leniency, and the court may exempt him from criminal responsibility.26 The same approach is taken by Italian law (sec. 59(3) of the Criminal Code and the 1992 draft).27
Under Australian law,28 and Canadian law,29 every reasonable mistaken defence - and according to English case law until 1983,30 reasonable mistaken self-defence - negate criminal responsibility. In the case of unreasonable mistake the actor bears criminal responsibility for a mens rea offence. In R. v. Williams,31 English case law defined self-defence as follows: "The defence of self-defence is made out if the defendant shows that he used such force in the defence of himself or another as was reasonable in the circumstances as he believed them to be." Thus the case law combined real self-defence and reasonable mistaken self-defence in a single definition. The courts took the view that mistaken self-defence served to "negative the intent to act unlawfully,"32 such that by the logic of the definition, mistaken self-defence negates (only) the mens rea,33 regardless of whether the mistake was reasonable or not.34 If the mistake was unreasonable, the actor will bear criminal responsibility for negligence. As opposed to this, in the case of duress, the courts were of the opinion that mistaken duress negates criminal responsibility only when the mistake was reasonable.35 The court did not make any comparison between mistaken self-defence and mistaken duress, nor did it state the reasoning behind its position on mistaken duress. Some legal scholars have expressed the opinion that self-defence is a justified defence and, therefore, mistaken self-defence negates mens rea, whereas duress is an excused defence and, therefore, mistaken duress does not negate mens rea.36 Others have criticized the court's distinction between mistaken self-defence and mistaken duress.37 The English criminal law reform commission defines the real defences to criminal responsibility in conjunction with the reasonable mistaken defences. If the mistake in regard to the existence of the defence is unreasonable, the actor bears criminal responsibility for negligence. In other words, according to the logic of the proposal, the rule for mistaken defences is identical to that of mistake of fact.

The American Model Penal Code also combines the real defences with the mistaken defences in one definition. Sections 3.04 (1), 3.05 (1)(c), 3.06 (1) and 3.07 (1) establish that "the use of force upon or toward (another person) is justifiable when the actor believes that such force is..." However, under the law, when the mistake is unreasonable, the actor bears criminal responsibility for an offence of negligence.38 Some scholars believe that a mistaken justified defence should be viewed as identical to a mistake of fact and should negate criminal responsibility for an offence of mens rea. In the case of unreasonable mistake the actor bears criminal responsibility for an offence of negligence.39
A comparative legal examination thus reveals a number of different approaches to mistaken justified defence. These approaches are: (1) the law in regard to reasonable mistaken justified defence is identical to that of a real justified defence (below, III); (2) a mistaken justified defence negates mens rea (below, IV 1); (3) a mistaken justified defence is not an instance of mistake of fact but its consequences are the same (below, IV 2); (4) a mistaken justified defence is an instance of mistake of law, or at least, is treated in an identical manner (below, V).

III. The Relationship between Reasonable Mistaken Justified Defence and Real Justified Defence

As noted,40 approaches in Anglo-American law and Spanish law treat reasonable mistaken justified defence together with real justified defence, as if the two are to be treated equally.

As Fletcher points out, the source of the approach in Anglo-American law that combines the reasonable mistaken justified defences with the real justified defences, i.e. treats reasonable mistaken justified defence as a justified defence, is to be found in Coke and Blackstone. Coke and Blackstone were of the opinion that "Reason is the soul of the law... The centerpiece of this preoccupation with reasonableness is the reasonable man... reasonable is what a reasonable man would do."41 The reasonable man is the measure for defining the criminal conduct. Following this thinking, when a person acts under conditions of a reasonable mistaken justified defence, i.e. conditions under which a reasonable person would act in the same way as the actor, the conduct is deemed acceptable by society. This is so, inasmuch as a person can only be asked to act reasonably. This approach is consistent with the utilitarian rule in the sense that when a person acts under conditions of a reasonable mistaken justified defence, that person acts reasonably in terms of social utility. As Dressler puts it: "A society realistically cannot ask more of people than to act in conformity with reasonable appearance. Thus, we justify A killing B, as long as A's beliefs are reasonable."42 This approach had been adopted in Spanish case law, on the ground that self-defence and necessity are forms of emergency in which the actor must act immediately. These defences are situation of surprise. Under such conditions in which a person must act immediately in order to thwart a threat, a person cannot be expected to examine the objective situation in advance in order to ascertain the existence of a danger to an important interest, such as human life. Such an examination could result in delay that would frustrate any possibility of defence and protection. Therefore, the standard for examining the conditions of self-defence is not objective, but subjective-reasonable under the circumstances. In other words, how would a reasonable person act? Reasonable mistaken justified defence is a real justified defence.43
A second reason for combining reasonable mistaken justified defence with real justified defence is that traditional Anglo-American law did not distinguish between justification and excuse and focused only on the result: guilty or not guilty. As Fletcher noted: "[T]he distinction between justification and excuse has never received the kind of attention in Anglo-American law that is has in the German legal tradition. The theory of self-defense itself oscillates between a rationale of excuse and of justification. Indeed this is the reason we reserve our discussion of self-defense until we have canvassed both theories of justification and of excuse. If this is the case, then it is not surprising that putative self-defense - a theory of excuse - remains within the bound of the composite defense regulated in the Model Penal Code"44
A third explanation derives from the mental element required for the defence. According to a traditional Anglo-American view, a defence to criminal responsibility does not comprise both objective elements and mental elements. Some have adopted the deeds theory, according to which a defence comprises only objective elements, i.e., the objective conditions of the defence, while others have opted for the reasons theory, by which a defence is composed solely of mental elements.45 Since, under the subjective theory, a reasonable mistaken justified defence is a real justified defence,46 and because the Model Penal Code did not wish to decide between the two theories, it adopted both.

However, a reasonable mistaken justified defence is not a justified defence, and the law of reasonable mistaken justified defence, like justified necessity or self-defence, is not the same as the law for real justified defence.
Justified necessity is based on utilitarian considerations that are grounded upon the principle of social solidarity and the autonomy principle. The duty of social solidarity is exceptional in criminal law. It requires that a person accept the infringement of his own legally protected interests in order to protect more significant interests of the actor or another person.47 In the absence of a concrete threat to an important interest of the actor or another person, a person need not forfeit his own protected interests, inasmuch as such forfeiture would serve no purpose. Justified necessity is, therefore, contingent upon (also) objective conditions such as a concrete threat to an important protected interest. It follows from the principle of social solidarity that reasonable mistaken justified necessity does not constitute a justified defence.48
Moreover, the autonomy principle - which is a fundamental element of justified necessity - grants an individual autonomous space in which he is free to live his life unhindered, as long he does not infringe the protected interests (autonomy) of others, or endanger them. The autonomy principle prohibits a person from infringing the personal sphere of another person. An exception to this rule - i.e., a situation in which a person must reconcile to an infringement of his personal sphere - is possible only when there is an especially strong justification, deriving from justified necessity in the face of a significant danger to a protected interest of greater value. Therefore, in the absence of a danger to a more important interest, the autonomy principle forbids a person from infringing another person's personal sphere, and grants that other person the right to resist such infringement. A person's mistake does not constitute that special justification that would allow the infringement of another person's personal sphere.

Consider self-defence. The rationales of self-defence are the defence of autonomy and preservation of the legal order.49 Where there is no assault which would threaten protected social interests, such as life, repelling what is merely an imagined assault does not serve to protect autonomy, as there is no assault upon autonomy. Repelling the imagined assault does not protect the legal order, inasmuch as the imagined assault does not constitute an antisocial act that creates a concrete threat to a protected societal interest. Mistaken self-defence has no basis in the rationales underlying real self-defence, and is not a justified defence.50 The actor in a situation of mistaken self-defence is, practically speaking, the assailant who does not respect the autonomy of the victim, while his victim is the defender. Treating mistaken justified defence as a real justified defence fully contradicts the legal order. How can one view an act that causes social harm and inflicts injury to another person as an appropriate, desirable conduct intended to protect the legal order? Moreover, viewing conduct performed in a situation of mistaken justified defence as a justified, appropriate and desirable act contradicts the public's sense of justice. How can we justify conduct that only causes harm? A mistaken justified defence cannot be a real justified defence.51
In a situation of mistaken justified defence, we examine whether the mistake was reasonably avoidable, that is, whether the actor was at fault. The subject of mistaken justified defence is thus related to the element of culpability, and not to that of the absence or existence of justified defences. Combining mistaken justified defence and real justified defence is an expression of a system that does not distinguish between justified defences and excused defences, i.e. between conduct that is appropriate and desirable, and conduct that is prohibited but not culpable. Such a system is no longer acceptable, as it is clear that the two types of defences must be distinguished. The real justified defense justifies the use of force, while putative justified defense merely excuses it.52
Moreover, the argument that "a society realistically cannot ask more of people than to act in conformity with reasonable appearance", and therefore that an act performed under conditions of reasonable mistaken justified necessity falls within the scope of a justified defence,53 is incorrect. The mistake - which is a mental element - cannot make up for the objective deficiency. A putative defence can substitute for a real defence, but neither does it fill the same role, nor has it the same significance. Thus, a reasonable mistake of law is a defence in many legal systems, but it is not deemed to be a justified defence. When an actor mistakenly believes that there is no criminal prohibition, and his mistake is reasonable, we cannot take the view that the result of the mistake is that we must relate to the act as if there were no criminal prohibition. An act performed under conditions of a reasonable mistake of law is an antisocial act, although it might be not culpable. There is a significant difference between an act being deemed reasonable and its being deemed desirable. "Acting reasonably does not require that one be right. The reasonable person can be wrong."54"Others may be wrong, but their wrong path might still be on the map of reasonable alternatives."55
Additionally, the argument of the Spanish courts, namely that the actor is required to act immediately, and does not have the ability to verify the danger, and that the actor cannot, therefore, be required to refrain from acting,56 presents self-defence as an excuse that is explained by an absence of reasonable expectation for lawful conduct. This approach describes excused self-defence rather than justified self-defence.57
Moreover, the "mistake" in an approach that views reasonable mistaken justified necessity as a justified defence is reflected in the resultant possibility to resist an act performed under conditions of mistaken justified necessity. A justified defence, such as justified necessity or justified self-defence, represents a situation that is consistent with, and that serves the purpose of criminal law. An act performed under conditions of justified defence represents the appropriate conduct under the circumstances. The purpose of criminal law prohibits resisting a justified act. One may not resist conduct that fulfils the function of the criminal law, and that constitutes the appropriate conduct under the circumstances.58 Thus, for example, in a situation of justified necessity, one may not prevent the actor from damaging property as a means for averting a danger to human life. Therefore, the approach that views reasonable mistaken justified necessity as a real justified defence prohibits any person, including a victim who knows that there is no concrete danger, from preventing the act. In other words, the criminal law permits a pointless infringement of societal values. Inasmuch as no one denies that the victim of an assault carried out as the result of a mistaken defence has the right to defend his protected interests,59 (and in this regard, the controversy whether such defence constitutes self-defence or necessity is of no importance),60 reasonable mistaken justified defence does not represent a doctrine of justification.61
Additionally, if a reasonable mistaken justified defence is taken to be a justified defence, then a person acting in a situation of that mistaken justified defence and the victim of that conduct both enjoy justified defences (a right to act), which presents an absurd situation. If the actor enjoys a justified defence, then he may not be resisted, i.e. there can be no justified defence.62 Moreover, if reasonable mistaken justified defence is treated as real justified defence, then any third party is permitted to intervene and unnecessarily harm the victim's protected interests. A third party may also prevent the victim from defending himself. The third party will also enjoy the defence, since a justified defence is universal. It relates to the act, and applies to every person. This is an absurd situation. The conclusion is that reasonable mistaken justified defence cannot be legally equivalent to justified defence, and their consequences must be different.

IV. The Relationship between Mens Rea and Mistaken Justified Defence

1. The theory of dolus malus
There are approaches in Spanish law, South African law, and in other legal systems that adopt the dolus malus doctrine, and hold that mistaken justified defence negates mens rea.63 The theory of dolus malus, at least in its traditional sense as originally expounded, states that mens rea is an element of culpability that is composed of awareness of the objective elements of the actus reus, and of awareness of the prohibited nature of the act, i.e. awareness of both the prohibiting norm, and of the absence of a defence to criminal responsibility - "Quaelibet ignorantia etiam juris excusat a dolo", i.e. every unawareness, also the unawareness of the law, negates the mens rea. Dolus malus comprises all the mental elements and every mistake - i.e. mistake of fact, mistake of law, and mistake in regard to the existence of a justified defence or an excused defence - negates the mens rea. It is not necessary to distinguish among mistake of fact, mistake of law, and putative defence. The actual awareness of the fact that the act is prohibited constitutes the justification for imposing criminal responsibility upon the actor for a serious mens rea offence. Thus the mens rea of culpability is present only when the actor is also aware of the prohibited nature of his conduct. This is also the source of the theory's name - dolus malus, or Vorsatztheorie.
Support for this approach can be found in the wording of criminal offences that comprise the terms "wilfulness" and "malice", which are expressions of "malus" in mens rea. In this regard, it is interesting to note the Drury case, since although British law does not recognize or adopt the dolus malus theory,64 the definition of mens rea indicates, or is very close to the definition of dolus malus. British case law established that "Saying that the perpetrator 'wickedly' intends to kill is... 'wicked and mischievous purpose,' in contradistinction to 'those motives of necessity, duty, or allowable infirmity, which may serve to justify or excuse' the deliberate taking of life."65
Some states66 define mistake of fact and putative defence in the same norm, and take the view that a mistake in regard to the existence of a positive element of the actus reus (mistake of fact), and a mistake as to the existence of a defence to criminal responsibility (putative defence) negate mens rea. A putative defence negates mens rea to the same extent as a mistake of fact. Some rely upon this approach in taking the view that a mistaken justified defence negates mens rea as the mental element of the offence.67
The theory of dolus malus is not accepted in most modern legal systems, and rightly so, for a number of reasons. Modern law views mens rea as composed of a cognitive element (awareness), and a wilful element, without any element of "evil". The fulfilment of the actus reus of the offence indicates the harm (attack) to the protected social interest, and thus the (objective) anti-sociality of the offence - the wrongfulness of the offence. The wrongful (evil) character of mens rea derives from the integration of mens rea and the actus reus. There is no further requirement of evil in mens rea. Therefore, the requirement of evil in mens rea represents an expression of ancient law, and is no longer accepted in modern law. As Gardner wrote: "the mens rea principle originally required that the defendant perform the criminal act with an evil, wicked, or immoral motive... this concept of mens rea was sensibly abandoned at the offence definition level in favor of a more structured system."68
Moreover, under the theory of dolus malus, the actor must be aware of the wrongfulness of his conduct, which is often not the case, particularly when the offence is committed spontaneously, or where the offence is not carried out in a state of composure. Under the theory of dolus malus, most spontaneous perpetrators do not act with mens rea, and are not subject to punishment for their conduct, except, perhaps, for an offence of negligence.69
Additionally, according to the theory of dolus malus, mens rea must relate to the very existence of the norm and the actor's understanding of the norm. In other words, mens rea includes awareness of the law, and every mistake of law (reasonable or not) negates - or should negate - mens rea. Therefore, under the theory of dolus malus, the prohibited act is not the conduct prohibited by the law, but the conduct prohibited by the actor's mind. Such a situation runs contrary to the legality principle, which states that nulla poene sine lege. Under the theory of dolus malus, legal prohibitions are not essentially objective, but rather they are primarily subjective.70
Modern law clearly distinguishes between mistake of fact and mistake of law, and treats them differently. A mistake of law does not negate mens rea.71 Additionally, while the criminal law of many legal systems defines mistake of fact and putative justified defence in the same norm, and adopts the view that a mistaken justified defence negates mens rea, that norm is not the opposite legal expression of mens rea. It can be said that the norm merely takes the view that a mistaken justified defence should be treat in the same manner as mistake of fact and only has the same legal implications.72
The conclusion is that mens rea is composed of a cognitive element (awareness), and a wilful element, and need not be evil. The actor's awareness must relate to the existence of the elements of the actus reus, alone. The old theory of dolus malus is no more acceptable in modern criminal law. A mistaken justified defence does not negate mens rea in that sense.

2. The theory of negative elements of the actus reus

Swedish law73 adopts the theory of negative elements of mens rea, according to which a justified defence is a negative circumstance in the actus reus. Accordingly in the case of justified defence the actus reus of the offence is not fulfilled. The actor's awareness must relate to its absence, and accordingly, a mistaken justified defence is a typical instance of mistake of fact.74
However, the absence of a justified defence is not part of the actus reus of the offence, and this is why the theory of the negative elements of the offence should not be followed. There is a significant difference (both social and legal) between an act that does not fulfil the actus reus, and an act that fulfils the actus reus but which was carried out under the conditions of justified defence. Conduct that a priori is not within the scope of the actus reus either does not infringe the legally protected value at all, or - although it may harm a protected value - has been removed from the scope of the criminal norm for reasons of policy considerations.
When the act does not infringe the protected interest in any way, as for example, swatting a fly in regard to homicide offences, the act is not relevant to the criminal offence. There is no relationship whatsoever between killing a fly and homicide. On the other hand, an act that falls within the scope of the criminal prohibition, but that is performed under conditions that provide a justified defence, is an act that infringes the protected value. The infringement is, generally speaking, antisocial and prohibited, but the defence negates the antisocial character of the infringement, as in the case of killing a person in the course of self-defence. Society's value system does not allow us to equate killing a person with killing a fly.75 We cannot equate what is done under circumstances of justified defence to something that, a priori, does not fall within the scope of the criminal prohibition.
Moreover, there is a clear legal distinction between conduct performed in a state of justified defence and conduct that harms a protected legal interest but does not fall within the definition of the actus reus. A justified defence expresses the opinion that the law views the conduct as serving the purpose of criminal law, and thus as desirable. On the other hand, conduct that harms a protected interest is a wrongful and unjustified conduct; it falls outside the scope of the actus reus for policy reasons, such as the subsidiarity principle. Removing the conduct from the ambit of the actus reus is not based upon the view that the conduct is socially desirable. Consider, for example, making defamatory statements to a single person other than the victim, which does not fall within the scope of the actus reus of defamation offence in many legal systems. Such conduct is not criminally prohibited. However, the act infringes the victim's honour, it is negative and antisocial, and may amount to a civil wrong, the tort of defamation.76 There is, thus, a substantial difference between conduct performed under conditions of justified defence - which is socially acceptable and desirable - and conduct that infringes a protected value, but although not within the ambit of the criminal prohibition, is nevertheless antisocial and may even be a tort or administrative offence.
In addition, the purpose of criminal law requires us to view justified defences as situations that are not within the scope of the actus reus. Fulfilment of the actus reus denotes harm to the legally protected value. There is a presumption that an act fulfils the actus reus of an offence is not performed under justifying conditions, and that performing the act under justifying conditions is an exception.77 Thus sec. 34E of the Israeli criminal code expresses that "Unless stated otherwise in other enactment, it is presumed that an act is performed under conditions lacking any defence as to criminal responsibility". If an act amounts to offence, this expresses a message to society that this act is prohibited and must be avoided. Legislation defines the acts that are prohibited and that constitute offences, draws a dividing line between what is permitted and what is criminally prohibited, and warns the public not to step over the line. The actus reus is therefore the core of the prohibition as an imperative norm,78 and the role of the criminal law in protecting social interests is primarily expressed by the actus reus. Thus, for example, the actus reus of homicide offences is the core of the offence as a norm intended to protect life. As opposed to that, a justified defence - like self-defence - is not an imperative norm for the preservation of life. It is a defence, constitutes a right to act (not a duty to act), relates to all or most social values, and is not an imperative norm to protect life.
Moreover, the significance for mens rea in viewing a justified defence as a negative element of the actus reus is that there is mens rea only when the actor is actually aware that there is no justified defence at his disposal. This view contradicts the reality that the actor, in normal circumstances, does not give any thought to the absence of a justified defence in the course of committing the offence.79
Moreover, in a state of mistaken justified defence, the actor is aware of the fact that his conduct is a breach of the imperative arising from the criminal prohibition, and of the fact that his conduct constitutes a breach of that imperative, infringes the protected interest, and is normally prohibited. For example, an actor who mistakenly believes that his life is threatened by an animal and as a result harms another person is an actor who is actually aware that he is harming a legally protected value. This situation is completely different from a situation in which the actor is unaware that his conduct infringes a protected interest, such as an actor who shoots and kills a person in the dark, thinking he is shooting at a dog.80 Mistaken justified defence is not a typical case of mistake of fact.81
The conclusion is that a mistaken justified defence is not a mistake of fact, and it does not negate mens rea as a necessary condition for the realization of the antisocial character of the offence. In terms of the structure of the offence, mistaken justified defence can be contemplated only when the actor realizes the mes rea of the offence.

V. The Relationship between Mistake of Law and Mistaken Justified Defence - The Requirement of Reasonableness

Mistake of law describes situations in which the actor is aware of the general nature of his conduct, but mistakenly believes that his conduct is not prohibited, as for example, where he is unaware of the existence of the prohibition, or misunderstands the prohibition. Mistake of law, as recognized by legal systems as a defence, does not negate mens rea. Only the reasonable mistake of law is a defence, and in the case of unreasonable mistake the actor bears responsibility for an offence of mens rea.82
Some legal systems, such as Polish and Italian law view mistaken justified defence as a kind of mistake of law, and other law systems, like Australian and Canadian law, and scholars in other systems83 adopt the view that reasonable mistaken justified defence negate criminal responsibility while in the case of unreasonable mistaken justified defence the actor bear criminal responsibility for mens rea offence. Such approaches are based upon following arguments:
A person who acts in a situation of a mistaken justified defence fulfils the actus reus and the mens rea of the offence. He is aware of the general nature of his actions, and in particular that his conduct infringes protected legal interests. This is why mistaken justified defence does not negate mens rea, neither directly nor indirectly. Mens rea and negligence are two separate, distinct and mutually exclusive forms of the mental element. Therefore, there are only two possibilities in regard to a person acting with mens rea: either he is criminally responsible for a mens rea offence, or he bears no criminal responsibility at all (due to a defence). An alternative, such as responsibility for a negligence offence, does not exist, since there is no negligence when a person acts with mens rea, and such an alternative would be a fiction that is inappropriate to the criminal law. Moreover, a person who acts under conditions of mistaken justified defence believes that his conduct is not prohibited, i.e. it is permitted - a mistake in classifying conduct that is actually prohibited as permitted, and such a mistake is a mistake of law.84 Additionally, the mistakes recognized by the criminal law are mistakes of fact and mistakes of law. A mistaken justified defence does not negate mens rea,85 and therefore it must be an instance of mistake of law.
Furthermore, to take the view that mistaken justified defence negates mens rea would seriously undermine the purpose of the criminal law, where negligence is an exceptional mental element. The number of negligence offences in the criminal law is very small, and negligent attempt is not punishable. In other words, many infringements of protected interests would go unpunished. Fletcher is of the opinion that "It is odd to recognize a complete defense in case of unreasonable mistake simply because there is no intermediate offense of negligent commission."86 The appropriate protection of legal interests and the proper maintenance of the criminal law require that we view mistaken justified defence as a mistake of law, i.e. a mistake that frees the actor from criminal responsibility only when the mistake is reasonable.87
Indeed, in order to provide adequate protection for social values, and to guarantee the proper functioning of the criminal law, some of those who support viewing mistaken justified defence as a situation that negates criminal responsibility for a mens rea offence suggest that more criminal offences should cover the negligent violation of protected values,88 or that certain justified defences should require the actor to examine the conditions of the defence prior to acting,89 which, in effect, means adopting the solution of mistake of law, or simply that mistaken justified necessity is to be treated in the same manner as mistake of law.90 These suggestions testify to the problematic situation of those who support the mistake-of-fact approach. They contradict the substance of criminal law as a means for treating of the most severe social phenomena, which prevents us form defining most negligent infringements as criminal offences.91
In addition, the rule of mistake of law takes all considerations into account, and gives due regard to the severity of the act and the actor's culpability.92 When the mistake is reasonable, the actor is not culpable and is not held to be criminally responsible. When the mistake is unreasonable, the actor's culpability is mitigated. And when the antisocial character of the act and the actor's culpability are significantly mitigated to the threshold of anti-sociality and culpability of criminal law, the court can exonerate the actor of criminal responsibility.
Leverick93 is of the opinion that article 2 of the European Charter of Human Rights requires that mistaken self-defence must be reasonable in order not to lead to criminal responsibility. If the mistake is not reasonable, the actor bears criminal responsibility for a mens rea offence, although he will be granted some consideration in punishment. Leverick is of the opinion that "in allowing an honest unreasonable mistake to ground an acquittal on the basis of self-defence, English law is contrary to Article 2 of the ECHR. The reason for this claim is that, in allowing the unreasonable mistaken defendant to escape punishment in this way, English law fails to respect the right of life of the person who, through no fault of their own, is mistaken for an attacker."94
Some scholars take the view that mistaken justified defences are concerned with excused defence, and the criterion is objective. A mistaken justified defence is an excused defence only when the mistake is reasonable.95 Fletcher is of the opinion that if "a mistaken claim of justification functions as an excuse, then one can expect it to meet the standard applied to other excusing conditions - namely, that it actually excuse the actor from blame. As the claim of duress must satisfy normative criteria, so must the claim of mistake as an excuse satisfy normative criteria - namely, the requirement of reasonableness - in order effectively to excuse the wrongful act."96
In my view, however, a mistaken justified defence is not a case of mistake of law, and it should not be treated as a mistake of law.
It is indeed the case that criminal law recognizes both mistakes of fact and of law, and as stated earlier,97 a mistaken justified defence is not a mistake of fact. Nevertheless, one cannot automatically conclude that mistaken justified defence is a mistake of law. It is possible that a mistaken justified defence should be treated in the same manner as a mistake of fact or a mistake of law, but that only the consequences are the same. It is possible that we are concerned with a special kind of mistake, with an independent identity and unique consequences.98
Moreover, in the case of mistake of law we are concerned with situations in which the actor wrongly believes that his conduct is not forbidden due to a mistake as to the existence of a criminal prohibition or a misunderstanding of the prohibition.99 As opposed to this, in situations of mistaken justified defence, the actor is aware of the existence of the prohibition, as well as of the fact that his conduct falls within its scope, i.e. infringes the legally protected interest, but mistakenly believes that his conduct is justified. Thus, a mistaken justified defence does not fall within the scope of a mistake of law.100
Furthermore, in situations of mistaken justified defence the actor believes that his conduct serves the purpose of the criminal law, that it is the appropriate, desirable response under the circumstances, and that it is justifiably intended to protect an important social interest at the expense of a lesser interest. As opposed to this, in the case of a mistake of law, the actor knows that he is infringing a protected legal interest, he is not acting to protect some greater value (i.e. he does not imagine that his conduct is justified), but merely believes that there is no criminal prohibition that proscribes his behaviour, or thinks that it does not fall within the scope of the prohibition.101
Moreover, viewing a mistaken justified defence as a mistake of law contradicts the accepted rule of criminal law that the opposite of a mistake of law is a hypothetical offence that is not punishable. According to this rule, and viewing a mistaken justified defence as a mistake of law, it follows that a situation in which the objective elements of the defence are realized when the actor is unaware of it (the Dadson case) falls within the scope of a non-punishable hypothetical offence, which is an unacceptable result even for those who support the mistake-of-law solution. This leads to the conclusion that mistaken justified defence does not fall within the scope of mistake of law.102
The conclusion is that mistaken justified defence does not fall within the ambit of either mistake of fact or mistake of law. It is a separate and distinct mistake.

VI. The Implications of Mistaken Justified Defence are Identical to the Implications of Mistake of Fact103
In the case of a mistaken justified defence, the actor mistakenly believes that his actions are performed under conditions of a defence, such that if his beliefs actually reflected reality he would enjoy the defence. The actor's mistake is, therefore, a mistake in regard to the existence of objective (descriptive or normative) elements of the defence. In this sense, the structure of mistaken justified defence bears similarity to that of mistake of fact.104 Mistaken justified defence also shares some consequences in common with mistake of law in that the actor mistakenly thinks that the normative imperative arising from the prohibition - e.g. do not damage property, or do not harm a person - retreats due to the justified defence and, therefore, the act is not proscribed. In other words, the actor - who is fully aware of the nature of his conduct - thinks that the prohibition does not apply in the concrete case, and his conduct is not forbidden.105 In addition, the culpability of a person who acts in a situation of mistaken justified defence is mitigated or non-existent - a situation similar to mistake of law that mitigates or negates culpability. It would therefore appear that mistaken justified defence is a separate and distinct type of mistake that displays a structural similarity to mistake of fact, and a similarity to mistake of law in its results.106
As stated, in a situation of mistaken justified defence the actor mistakenly believes that his conduct is justified, serves the purpose of the criminal law, and is the correct and appropriate behaviour under the circumstances. The act does not express the severe antisocial attitude that marks criminal conduct with mens rea under normal conditions.107 Such an actor does not knowingly choose to unjustifiably infringe a legally protected interest by committing a criminal offence. The source of his antisocial, unlawful behaviour is to be found in not adequately examining the facts of the situation in which he acts, i.e. negligence.108 Therefore, when the mistake as to the existence of the defence is unreasonable, the antisocial character of the act is minimal, and the culpability is mitigated.109
Moreover, in terms of the criminal law, an actor who acts under conditions of an unreasonable mistaken justified defence is a citizen who intends to protect the legal order. Such a person is not a typical example of the criminal who acts under normal situations, in the absence of any justified defence. While it is true that the actor has mens rea in relation to the actus reus of the offence, his belief that he is acting in a situation of justified defence negates his perception of the antisocial character of his conduct. As a result, the antisocial character of his conduct and his culpability are substantially less than they would be under normal situations.110
In addition, the actus reus is a central element of an offence as an evaluating norm, and it comprises elements that constitute rules of conduct.111 Justified defences are the opposite of the actus reus of the offence, and also constitute conduct of rules. In this sense, there is a relationship between the actus reus of the offence and the justified defences. It would therefore appear that the culpability of an actor who acts under conditions of unreasonable mistaken justified defence is very limited, and quite close to that of negligence.112 In other words, where there is unreasonable mistaken justified defence, the actor will be held criminally liable for negligent committing of the offence, where such an offence exists. This result does not infringe the purpose of the criminal law. Indeed, in treating the case of a mistaken justified defence as a situation that is identical in its consequences to a mistake of fact, the actor is not held liable for a mens rea offence. Therefore, where the mistake is unreasonable - i.e. where the actor is negligent - the infringement of the protected values tends not to be punishable, inasmuch as negligence is an exception in criminal law, and attempted negligence is never punishable. This situation is required by the nature of the criminal law. When the antisocial character of an act and the actor's culpability are small and equal to that of regular negligence, these two phenomena should - by reason of their equivalent culpability - be treated identically. Thus, for example, where the anti-sociality and culpability of negligently damaging property are minimal (and thus not punishable), and the anti-sociality of damaging property in a situation of unreasonable mistaken justified defence is also minimal, and the actor's culpability is identical to that of traditional negligent damage to property, it should be the case that damage to property with mens rea in a situation of mistaken justified defence will not be punishable. A different approach, under which the actor would be granted mitigated punishment, would not be consistent with the nature of criminal law in treating only of the most severe antisocial phenomena.113 Convicting a person who acts under conditions of unreasonable mistaken justified defence of a mens rea offence would be unjust, exaggerated, and disproportionate. One cannot, in principle, equate a person who wants to perform a desirable and even heroic act intended to protect the legal order - an actor in a situation of mistaken justified defence - to a person who commits a criminal offence under normal circumstances.

As earlier stated, Leverick114 is of the opinion that the European Convention of Human Rights requires that unreasonable mistaken justified defence carry with it criminal responsibility for a mens rea offence, and that in the case of homicide, responsibility for manslaughter rather than for murder should arise.
However, I would disagree with Leverick's analysis of the case law of the European Court for Human Rights. The Court did hold that "the reasonableness of the use of force has to be decided on the basis of the facts which the user of force honestly believed to exist: this involves the subjective test as to what the user believed and an objective test as to whether he had reasonable grounds for that belief. Given that honest and reasonable belief, it must then be questioned whether it was reasonable to use the force in question."115 The Court also considered the actor's culpability, i.e. was he or was he not culpable. The European Court of Human Rights does not distinguish between a real justifiable defence and a reasonable mistaken justified defence, and it focuses only upon the result, i.e. upon the imputing of criminal responsibility to the actor. As noted above,116 when the law does not distinguish between justified defences and excused defences, and focuses only upon imputing criminal responsibility to the actor, the real defence and the reasonable mistaken defence can be viewed together. In this regard, it is appropriate to require reasonableness in order for the actor to be granted an absolute defence even from responsibility for negligence. In the above decision, the Court does not consider the character of the offence that will be imputed to the actor in the case of an unreasonable mistaken justified defence, as it is clear that in such a case the actor has no defence. The Court does not say that an actor in a case of unreasonable mistaken justified defence will not be held criminally liable for negligence. Leverick is of the opinion that when the source of mistaken justified defence is gross negligence - i.e., where the actor's mistake is severe - the actor will bear responsibility for manslaughter, for which gross negligence is an adequate mental element. This is an accepted and perhaps appropriate conclusion.117 However, when the unreasonable mistaken defence does not reach the degree of gross negligence, the actor will not bear any criminal responsibility, as there is no such offence in English law. Indeed, this conclusion in such cases is inappropriate, and does not provide adequate protection of life. But this "flaw" derives from English law's not defining negligent homicide as a criminal offence. English law, like all Continental legal systems, should define negligent homicide as a criminal offence. English law should correct the existing "flaw" rather than adopt the inappropriate view that an act done under the conditions of unreasonable mistaken justified defence constitute a mens rea offence.118
The conclusion is that the implications of mistaken justified defence are identical to that of mistake of fact, and the actor does not bear criminal responsibility for a mens rea offence. When the mistake is unreasonable, the actor bears responsibility for a negligence offence, when such an offence exists.

VII. Conclusion

Mistaken justified defence represents a mistake in regard to the existence of a legally recognized justified defence, such that if the actor's belief reflects the reality, his conduct would fall within the scope of a real justified defence.

Reasonable mistaken justified defence, such as mistaken justified self-defence or necessity, is a situation that infringes a legal protected interest and causes harm for nothing, i.e. does not protect any legal interest. Therefore, in the absence of any unlawful real attack in self-defence, and of real danger to a more important interest in justified necessity, the principles based on real justified self-defence (protection of autonomy and legal order) and justified necessity (principles of solidarity and autonomy) cannot treat these situations as justified defences. Mistaken justified defence belongs to the element of culpability, and not to the element of wrongfulness of the offence. A reasonable mistaken justified defence is not a justified defence.

Modern law views mens rea as composed of a cognitive element (awareness), and a wilful element, without any element of "evil". Modern criminal law does not accept the ancient theory of dolus malus which treats mistaken justified defence as negating the mens rea. Mistaken justified defence does not negate mens rea as an antisocial element of the offence.

The absence of a justified defence is not part of the actus reus of the offence, the theory of the negative elements of the offence is not to accept or adopt, and therefore a mistaken justified defence is not a mistake of fact. Moreover, there is a significant difference (both social and legal) between an act that does not fulfil the actus reus and an act that fulfils the actus reus but committed under the conditions of justified defence. Fulfilment of the actus reus denotes harm to the legally protected value, and there is a presumption that an act fulfils the actus reus of an offence is not performed under justifying conditions, and that performing the act under justifying conditions is an exception. If an act is per se classified as a criminal offence, this expresses a message to society that this act is prohibited and must be avoided. Thus, the actus reus is the core of the prohibition as an imperative norm, and the role of the criminal law in protecting social interests is primarily expressed by the actus reus. A mistaken justified defence is not a mistake of fact, and it does not negate mens rea as a necessary condition for the realization of the antisocial character of the offence. In terms of the structure of the offence, mistaken justified defence can be contemplated only when the actor realizes the mes rea of the offence.

In the case of a mistaken justified defence, the actor mistakenly believes that his conduct is justified, is in line with the purpose of criminal law, and is the correct and appropriate behaviour under the circumstances. The act does not express the severe antisocial attitude that marks criminal conduct with mens rea under normal conditions. Such an actor does not knowingly choose to unjustifiably infringe a legally protected interest by committing a criminal offence. The source of his antisocial, unlawful behaviour is to be found in not adequately examining the facts of the situation in which he acts, i.e. negligence. Therefore, when the mistake as to the existence of the defence is unreasonable, the antisocial character of the act is minimal, and the culpability is mitigated. In addition, justified defences are the opposite of the actus reus of the offence, and also constitute conduct of rules. In this sense, there is a similarity between the actus reus of the offence and the justified defences. It would therefore appear that the culpability of an actor who acts under conditions of unreasonable mistaken justified defence is very limited, and quite close to that of negligence. Where there is unreasonable mistaken justified defence, the actor will be held criminally liable for negligent committing of the offence, where such an offence exists. Mistaken justified defence is a separate and distinct mistake, although its consequences are identical to those of mistake of fact. In the case of unreasonable justified defence the actor bears criminal responsibility for a negligence offence if such an offence exists in criminal code; the implications of mistaken justified defence are identical to that of mistake of fact negating the mens rea.
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