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Introduction

As a defence, illegality implies that the plaintiff's own illegal or immoral conduct can defeat a claim in unjust enrichment which would otherwise lie. Whether or not illegality can also serve as a ground for restitution is a different question which is treated elsewhere in this publication.2 The present article will furthermore concentrate on situations where both parties are responsible for the illegality, as one-sided illegality will frequently not render a contract void,3 with the effect that no action will lie in the first place because the enrichment was supported by a causa (in Civilian terminology), or by consideration (in the language of the Common Law).

There is, interestingly, no divide between Common Law and Civil Law as regards the illegality defence. This has largely to do with the fact that this defence can be traced back to Roman law in all legal systems under consideration.4
I. Illegality and other unjust enrichment defences

It could be argued that, next to change of position, illegality is the only other defence which is specific to unjust enrichment claims and which does not depend on how grounds of restitution are structured.5 For in many other cases, one system's ground of restitution, put in the negative, is the other's defence against such a claim. Three examples should suffice:

1. If one party intentionally enriches another party, mistake will be a ground of restitution in the Common Law.6 Most civilian systems will grant restitution if the enrichment is not supported by a legal cause. But lack of mistake as concerns such a causa will then operate as a defence, as e.g. in § 814 of the German Civil Code (Bürgerliches Gesetzbuch, BGB.)7
2. A similar point can be made for the defence of bona fide purchase for value.8 This Common Law defence operates where the plaintiff has enriched a first recipient, who then sells this enrichment to the defendant. The defence of bona fide purchase for value serves to protect the reliance which the defendant has placed in his or her contract with the previous recipient of the enrichment. In German law, the concept of performance, which identifies both plaintiff and defendant to an action, serves to restrict the wide general clause and effectively keeps unjust enrichment claims within failed contractual relationships. Thus, a plaintiff must usually sue the first recipient of the enrichment rather than a party who subsequently acquired the enrichment bona fide.9 Again, the main exception which German law allows is tell-tale. In a number of situations, a plaintiff can jump outside the failed contractual relationship and recover from a third party if this third party has acquired the initial enrichment without providing value in return.10 The English counter-defence that the bona fide acquisition was not for value thus becomes, in German law, an exceptional ground of restitution against a third party.

3. If an enrichment was imposed on the owner against his or her will, this can amount to a defence in German law (aufgedrängte Bereicherung).11 However, if the same cases were to be decided under Common Law rules, there would be either no ground of restitution to start with, or no initial enrichment under the rules of subjective valuation.12 The rationale behind this German defence is served by restrictions on the grounds of restitution in the Common Law.

Both Civil and Common Law have some other defences against unjust enrichment claims which, however, are doubtful, of very limited relevance, or not particularly enrichment related; these can be ignored for the purpose of the present article.13
II. The reasons behind the illegality defence

The following example might help to illustrate the rationale which the illegality defence is meant to serve. An instigator pays £1,000 to a thug who in return beats up a victim. The instigator then seeks to recover his payment in unjust enrichment. English, German, and most other laws will agree that this claim must be disallowed. For this, we are normally given one or several of the following reasons: (1) No one will be allowed to found his action on his own illegal conduct.14 (2) Courts would be tainted if they were to assist one villain in his claim against the other.15 (3) The claim must be disallowed in order to deter from, or even punish, illegal or immoral conduct.16
The same victim now sues the thug in tort for injuries suffered. In turn, the thug sues the instigator for contribution to his tortious liability towards the victim. This action can only succeed if the thug can show that he committed the tort in execution of his agreement with the instigator. The thug must therefore plead his own illegal conduct. Furthermore, in allowing the thug's action, the courts will assist one villain against the other. Additionally, by reducing the thug's overall liability, contribution equally diminishes the deterrent effect of his tortious liability. So all the above reasons why illegality can be raised against a claim in unjust enrichment should prevent a joint tortfeasor's claim in contribution. Yet English, German and most other laws agree that the action for contribution must be allowed.17
It looks therefore as if our three explanations of the illegality defence do not stand up to scrutiny. At the very least, they are formulated too widely, so that there must be something which makes these arguments work in an enrichment environment, but not in tort. At the same time, these arguments must be of fundamental importance, as the very purpose of the law of unjust enrichment is to prevent losses from lying where they fall.

It has been suggested before that, when assessing the merit of the illegality defence, it is of paramount importance to keep an eye on the policy rationale behind those rules which make a particular contract, performance or transaction illegal.18 I further suggest that this rationale might help us in reducing the above three general principles to their useful role for justifying illegality as a defence against an unjust enrichment claim.

The reason why a party should not be allowed to rely on its own illegal conduct is that people should not be rewarded for their own illicit behaviour. This is why an unpaid thug cannot recover a quantum meruit from the instigator, but why the same unpaid thug could still sue the instigator for contribution to his tortious liability towards the victim.

The second argument of the dignity of the courts preventing them from assisting one villain against the other has, in my view, been inflated out of proportion. If this was true, courts would either have a terrible reputation, or else a rather low case load. The law is not against divorcing couples from hell, does not prevent lawsuits between neighbours from hell, and does not prohibit litigation between legacy hunters or between rogues who fiddle company mergers to their own advantage. What could taint courts, though, is if they were forced to allow an action the success of which offends acknowledged legal or public policy. To allow an action for a quantum meruit for having beaten up a victim would have the same effect as declaring that the agreement between the thug and the instigator is a valid contract. This is why courts would indeed endanger their reputation if they allowed such an action. To allow an action by the thug against the instigator for contribution, on the other hand, does not counteract the policy which makes such agreements void.

Finally, the deterrence argument needs some fine tuning. In any lawsuit, whoever wins will feel encouraged, and whoever loses will feel disencouraged. If both parties are to blame, we may have to consider carefully which party, if any, needs to be deterred more. It is easy to state in a lawsuit between two villains that the action must be disallowed because the plaintiff needs to be deterred from illegal conduct - just as easy, in fact, as it is to state the exact opposite, namely that the action must be allowed because the defendant needs to be deterred. Where both parties need to be deterred equally, deterrence as justification of either outcome becomes meaningless. The tortious action for contribution, on the other hand, distributes the deterrence between the culprits, as both are made to pay for the consequences of their wrongdoing.

III. The mechanisms

Let us now take a look at the mechanisms which various unjust enrichment laws employ to operate the illegality defence. I will deal in turn with the nemo auditurapproach, the in pari delicto approach, and the discretionary approach.

A. Claim must not be founded on illegality

The first mechanism is procedural and, technically speaking, not a defence but a limitation in making a claim. A plaintiff can only succeed if he or she can present a claim on the basis of facts which do not include the plaintiff's illegal or immoral conduct - nemo auditur turpitudinem suam allegans.19 This is the position of English law fromHolman v Johnson to Tinsley v Milligan,20 and commonly associated with the general maxim of ex turpi causa non oritur actio.21 But the same rule has, in a much more general form, entered the reformed Czech and Slovak Civil Code of 1992.22 It is not, however, the main basis of the illegality defence in German law.23
This mechanism has two main difficulties.24 First and foremost, it can counteract the very policy which makes an agreement between parties illegal. In Tribe v Tribe,25a father transferred his assets to his son as the father's creditors were closing in. The father's claim against his son for restitution of his assets would have been barred by the illegality defence, had it not been for the fact that all creditors were paid and the father considered to have withdrawn from the illegal purpose. I would argue that by allowing the illegality defence in cases involving concealed assets, these assets will be even further removed from the reach of the creditors. This might put the seal on the very situation which the law wants to prevent.26
Second, this rule can produce rather accidental results.27 In a recent German case, the plaintiff was a company which had first prepared and then audited the defendant's accounts in violation of a statute which requires complete separation of these functions.28 Such a plaintiff is able to plead its case for a quantum meruitfor the auditing without the slightest reference to their previous work on the accounts. In this case, the plaintiff, as the professional auditors, seem more blameworthy than their clients. Should this be of no relevance, and should the decision really hang on the fact that the prohibitory norm contains a requirement (previous preparation of accounts) which is not a necessary element in plaintiff's pleading? The best thing to be said about the nemo auditor rule is probably that it will more often lead to the right than to the wrong result, but that is no praise for a rule of law, which additionally has the somewhat unfortunate inclination towards favouring the more clever amongst two villains.

B. In pari delicto or turpitudine rule

The second mechanism for the illegality defence has two names, both of which are in Latin. In English Latin, it reads in pari delicto potior es conditio defendentis, and in German Latin in pari turpitudine melior est causa possidentis.29 Two villains sue each other over an illegal or immoral deal: losses will lie where they have fallen. English law recognises this defence next to the nemo auditur rule.30 It is also contained in § 817 sent. 2 of the German Civil Code (Bürgerliches Gesetzbuch, BGB), but limited to situations where the enrichment was given for a purpose which violated a statutory prohibition or offended good morals. Courts will also require that the claimant was aware of the illegality.31 The Austrian and Italian Civil Codes and the Swiss Code of Obligations contain similar rules.32 The German provision is surrounded by many disputes and uncertainties. It has been called "one of the most dreaded perils in the sea of legal doctrine".33 I will limit my presentation to some aspects which are of particular relevance in the comparative context.

We will first look at cases where one party performed for the sake of a counter-performance which never came about. Within this category, we can further distinguish (a) cases where the claim is for a quantum meruit, as in the auditor's case, (b) for restitution of money paid in expectancy of a counter-performance under an illegal or immoral agreement, and (c) for restitution where a performance can be returned in kind.

1. Recovery for one-sided performance

Two more cases may serve to illustrate quantum meruit claims. The first concerned payment for a series of advertisements for what was described as "Die schönen Stunden zu zweit" (Those lovely hours entre deux), garnished with the additions "just call me", "habla español" and "parla italiano".34 The reader may already have guessed the nature of the services which were offered this way. The judgment by the Bundesgerichtshof, anxious to avoid any doubt on this point, illuminates the reader with a graphic reproduction of the offending article and probably makes legal history by placing this particular type of advertisement within an official case reporter. The court explains at some length why this was indeed an advertisement for prostitution and thus amounted to a petty criminal offence, and why the contract was void in consequence. We find nearly three pages on why the defendant's reliance on illegality against the claim for the agreed prize did not offend good faith, and only one paragraph on the defence in § 817 sent. 2 BGB, which was held to apply both in word and in spirit, in particular in order to deter publishers from offending. (Deterrence of the client who ran the brothel was apparently not an issue.)

Both the auditor and the advertisement cases were preceded by a much more controversial decision which concerned a builder who claimed a quantum meruit for a job which parties had agreed to keep secret from the taxman.35 The court held that this action should, in principle, be defeated by the in pari turpitudine rule, but set this rule aside on the grounds of good faith. It is somewhat puzzling that the Court held honour amongst thieves to be stronger than a provision of the Civil Code.36 More particularly, however, the Court argued that denying the claim was not really necessary to enforce the relevant tax and social legislation, and that it was unjust that the client, who would normally have the stronger bargaining position, should be allowed to keep the windfall. One wonders, of course, whether the same rationale would not apply to the auditor and the publisher in the other two cases, but the Bundesgerichtshof ruled in each of these cases that the builder was to be distinguished, though, unfortunately, without indicating any reasons for this distinction.

We now turn towards cases where one party has paid in advance for an illegal performance. One couple paid DM 15,000 under an illegal adoption agreement whereby the Defendant was to procure, within 2½ weeks, an unnamed child from the Philippines.37 The Oberlandesgericht Oldenburg barely brushed good faith and the purpose of the prohibitory norm to arrive at the conclusion that courts are not meant to sort out the consequences where both parties have acted immorally or unlawfully. And in a mirror case to Parkinson v College of Ambulance Ltd and Harrison,38 the Bundesgerichtshof held that a plaintiff who had paid US$ 50,000 in order to obtain the title of honorary consul of Sierra Leone was barred from recovering when the title failed to come through.39
With the exception of the builder case, it is noteworthy that all these judgments devote comparatively little space to the in pari turpitudine rule itself. They rush to their conclusion as if they were a little embarrassed to deny a claim on such a tedious ground.40 It is also noteworthy that good faith, purpose of the prohibitory norm, and reliance on one's own illegal conduct are used to explain each other, and rather interchangeably. I do believe, though, that a common rationale can, after all, be found behind those judgments.

I think that the main argument flows indeed from the prohibitory norm, and it is that no claim should lie for the quantum meruit of an act which is in itself illegal. For otherwise restitution would ensure that illegal conduct pays. This clearly explains the advertisement case, but also the auditor case, as the purpose of the statute was to keep the functions of accountants and auditors completely separate. Similarly no claim should lie for the quantum meruit of an act which, although not illegal in itself, should not be linked with a counter-performance in money - because this would enforce via restitution the very link which the prohibitory norm tries to prevent. This could explain why prostitutes or merchants in knighthoods are not allowed to claim a quantum meruit for their services.

On the other hand, the builder's work was not in itself illegal. Neither was it illegal to build against payment. What was illegal was that no tax or social insurance contributions should be paid from these earnings. Going back to the wording (and perhaps the history)41 of § 817 sent. 2 BGB, one could also wonder whether in this case performance was indeed made for an illegal or immoral purpose.

Neither does the rationale apply to performances which can be returned. On the contrary, allowing a restitutionary claim in kind may be the best or even only way of enforcing the policy rationales which may prohibit certain currency deals, restrict trade with national heritage objects, endangered species, toxic substances, drugs or arms. The same is true for agreements for the illegal concealment of assets. This is where an application of the in pari turpitudine rule is likely to produce the most disastrous results.

Can the same argument be applied to the recovery of money paid in anticipation of counter-performance? In principle, allowing restitution should remove any unwanted link between the illicit act and payment. But allowing recovery would favour the illicit client over the illicit contractor. Those who create demand for illicit acts are, generally speaking, neither less dangerous nor less blameworthy than those who commit them. The person who orders a murder deserves no better treatment than a contract killer. I wonder whether the illegality defence is not used in this context to create a limited amount of equality between those who commit and those who pay for illegal acts. It is the intended link between payment and counter-performance which could ultimately justify the application of the illegality defence in these cases. It is also, arguably, this link which Roman law had in mind when it constructed this particular defence as a bar to a condictio ob rem.42 However, these cases show perhaps more than any others that illegality is a difficult rule, and that there may be cases where a fully satisfactory result is not feasible. It is noteworthy that the new Dutch Civil Code will generally allow the recovery of money paid in advance under an illegal contract, but not recovery for a quantum meruit which should not be valued in money.43
There is one particular problem with the in pari turpitudine approach, which concerns enrichments which were meant to be temporary by both parties, and particular loans or securities. Under a narrow application of nemo auditur, there can be recovery after the stipulated time has elapsed, because the illegal purpose of the loan or security need not to be pleaded. However, the in pari turpitudine approach creates some difficulties, as this defence could preclude any recovery of a loan or security given for an illegal purpose. For loans, German courts have frequently avoided this result by ruling that it is not the money loaned itself, but rather the temporary use of this money which constitutes the enrichment, so that § 817 sent. 2 BGB would not prevent recovery after the stipulated time for the loan has elapsed.44
2. Recovery after mutual performance

An equally difficult application of the in pari turpitudine rule relates to void, but fully executed agreements. For denying restitution has essentially the same effects as ruling that the contract is valid.45 But one must also enquire whether undoing the contract will serve the prohibitory norm better than keeping matters as they are. Again, where restitution in kind is possible without further illegality or violation of interests or rights of third parties, this may well be a better way of enforcing the prohibitory rule than allowing the illegality defence.

On the other hand, illicit work or services can normally not just be returned. Putting a price tag on them gives us the same problems which, in my view, can justify the illegality defence in the first place. Not allowing a quantum meruit but allowing restitution for money paid leads to the same imbalance between those who commit illegal acts and those who instigate them with their payment. This may explain why in some situations the prohibitory norm can be served best by leaving both enrichments where they are.

C. Discretionary Approach

Next to the nemo auditur and in pari delicto rules, one can observe a third approach which has been chosen in particular by legislation in New Zealand and Israel, namely to leave the decision as to whether or not the illegality defence should apply to the courts to be decided on the merits of each case. Both statutes give very broad discretion.46 The New Zealand legislation invites the courts specifically to consider the conduct of the parties, the object of any statute breached and the gravity of the penalty provided, and any other matter which the court thinks proper, but to refrain from granting relief it this would not be in the public interest.47
To a certain extent, both German and Dutch law have taken a discretionary approach. Dutch law has essentially limited the illegality defence to cases where a performance cannot be returned, but leaves the decision whether this performance ought not to be valued in money to the courts, and makes restitution of any counter-performance in a mutually executed transaction subject to reason and equity.48 In addition, the Hoge Raad (the highest Dutch court) has held that unjust enrichment claims are, quite generally, subject to the general good faith provision in Art. 6:2 BW.49 Modern German law should be named in this context because, as the illicit labour case demonstrates, German courts are forever prepared to set aside fairly clearly worded rules on grounds of equity and good faith.50 Indeed, Reuter and Martinek's influential book urges German courts to develop their own case law by deciding each case on its merits, using the purpose of the prohibitory norm as the guiding principle.51 Finally, the public conscience test developed by Nicholls LJ in the Court of Appeal's judgment in Tinsley v Milligan is a value judgment based on the adverse consequences of refusing or granting restitutionary relief. This attempt to introduce a discretionary approach to English case law was, however, rejected by the House of Lords in the same case.52
The obvious advantage of a discretionary approach is that it enables courts to avoid results which are unjust to one party or unwise as a matter of legal policy. But its obvious drawback is the legal uncertainty which it creates. On the other hand, this uncertainty needs to be placed in its context. While I would not go as far as stating that legal uncertainty is an appropriate response to parties who place themselves outside of the legal order, one might still feel less concerned about this uncertainty than in many other cases where e.g. English, German or French law have not hesitated to adopt statutory provisions of almost scandalous vagueness.53
IV. Conclusions

I have some sympathies for the Dutch approach. It does not defeat a claim for restitution in kind where it is possible. And it limits the discretion to two fairly precise issues, namely: (1) If a performance under an illegal agreement cannot be returned, ought it to be valued in money? (2) If an illegal agreement has been fully performed by both parties, should restitution to be allowed? There is mainly one point in the Dutch approach where I have my doubts. For it seems to allow, quite generally, those who instigate illegal activity by payment to recover as long as the illegal activity itself has not been performed.54 And while Art. 6:2 BW is available as an emergency brake even in this situation, its use will be hampered by the fact that the Hoge Raad has so far refused to balance the respective wrongdoings of the parties concerned.55
Here, as generally when discretion is to be used within the illegality defence, I suggest the first and foremost consideration should be whether either allowing or refusing restitutionary relief would create, maintain, or prevent the very situation which the prohibitory norm wants to avoid. Only if this does not provide a clear indication for the outcome, notions of deterrence can help to find the right solution. This requires in particular a balancing of which party needs to be deterred more. The relevant factors include the culpability of both parties, any actual harm created by, or danger generally associated with, their behaviour. This will still leave a few situations, in particular as concerns recovery of an advance payment for illicit conduct, where this test fails to produce an unequivocal result. Various ideas have been voiced, all of which present their own difficulties: that the money should be taken from the defendant and given to charity56 or forfeited;57 or that apportionment might be better than an all-or-nothing approach.58
I would like to float one more idea. If the policy reasons for defeating and allowing the action hold the balance, perhaps one should deny recovery of advance payments made for an illegal purpose, but make the defendant pay for the costs of the action for recovery in consideration of the facts that the action does not fail because the defendant has a right to keep the money, and that the defendant has also been culpable of illegal conduct.59 This would at least ensure that both parties lose something. We may find just a hint of such an approach in Parkinson v College of Ambulance Ltd and Harrison.60 In this case, an action for recovery of a donation made with the express purpose of obtaining a knighthood was defeated on grounds of illegality. The Court observed that the second defendant had denied fraud, had administered cross-examination to the plaintiff, and had refused to be examined himself. In the view of the Court, all this amounted to oppressive behaviour. Accordingly, an order was made to deprive him of his costs.
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