SV 7 3 ) 40 B2 o g
ST TE " J7

€€

# R

AERE: B4 zF@ 78 ME “FEMR” 7k, RBEIM ZRERFNE KB R
Py, mEERXRFRBLIFEGEZFFUNRA “FAHARL Tk, EASAE
R A ERIERETHATEZNRF RGIMIL S T, A2EFFRLE, H%kFaE
AE s 5 AT FELERNTAEAHREEE LG RKRELF, ™ “FAH
R TEEBT A EFN “ARART B, BEXAEZHNZENRE, 2FHEAFR
HEHEEEANLAST K, JIIRENMMAERERAPRBZRZEKFGRHE, MR
By St kA, XX EZFLEERLER, maplkTERERASKSZ L4 F
RAME T L, LB, ERBALE A G =k F EIRF, SMEEZRAMNFRY
AL E, WMITEAE B R, 2R, RBFREFAEG KIS, LMEH
“IEHT W RN ARG, R AL PRI ASWNFRBRED, BRIALEHKE,

KB : o BAR FAAL BERA FEFF

20 fiEZe h LR, Bl AR KR BRI R A IR EOR AL, (1) M ge A R T F i ik
PABITIE H 2 2 BB GE . T A TR E S X HFRAEAETw, ETikgmsdEL L2
FES3 BCAM B BEIR IR, B s A YRR 20 A O 35 R T A Bl Lk L Rk Y BT L
PREFF AR EZE, X—IrERREBE B, AE e AR R . A ISR A 4
HA W25 B R SCRERARTT” B E R, (20 55 DR 2855 40 BT 4 fi £ 4 1)

o VP AL 2 R e vk A R ST T BT S 5
AT B335 T T, Merrill 1 H. Smith (JE283 5 W AUE 4 T7) (111 Yale L. J.366 (2001)) BLK H. Smith #
BEAE (FEAYIEMI ™40 (215 Harv. L. Rev. 1707 (2012)) SFRFISCE PRI “FERRA" Hig,

(1]

(2]

P EREORT Hefl, RAEANTMRESIBARAE E W EAW R AE L, HHGEMRAE, & T
KT AFMAELHFE, SEAMTEAR I3 B BT 27 A 50 (62 7 B8, AR AR i ARIE 1"
(legitimacy of the time) o W] Z WA (PIRERERLIERELE: WEdmdim)  ChE#SR)
2006 4E45 1 1) DA 7= BN B0 L HEAT A BEIT o AR HE S, BUACA [ B R — = 8] R, HA A B sk e
AR PR, HIGEAAE R — AR, EAS [R] 5200 0 7 A B AR 18] 3 J0 46 %0 i 5, i S0 AN [R] Ay I A Qs 22
e H AP E AT o Sk, BT B AW RO AR AR & TACE . AR R . AR, AR
A A Y BSR4 2 5 IR — B R R I, AL 2Bl Z AR B

20 [36] RPN . GERRAEF ), #IRERE, R 2B ML 1997 M), BHEFFHS il
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FRARAVRGRTT, miEk s, ) EEREREWET, Barsik—SiEnds, F
N — ol i i DAY 04 5 o PSR R AN AU e AL e . HAR DL o i R 1 2l T s Oy A
D7 Wl M 208 e ok 9 A I AR ], i T RS AT R BR, =R A SR BR S8 3, A&
JZHATGT AR PR T, HECCHEIE S “ S HFFE (ex-post approach) ™ J7 ¥4 i o ik
REWNZFEH, AFFEFHRIERTELT 0 “FEIPFS (ex-ante approach)” [4]
Tk, TETTE . ek MYPUTEGE . RRETIRRA. AR W A R AR ek 1 T
PR U5 ZEH MR 8 X — W T 2t R 2, (HANSORE H A s ey, A1 X
AR, fE A B R, PR ET K.
—. BEAFFZ “BUWHRT FiEKEEATHR

Gk~ a MG T rp A2 im0, B T R P e R R S AR R T i AR AE
FATETRITHI IR B AR TR D) Z T T8 T N8 < WA (HEB2 “Fraal”) 8% Ko,
PEMEE . FEBOFN BRI, B & 1 S0 % U ) 22 50 21 07 [ vk T 1
BHBYE, AT AREA #9— 22 51 5l (91 sl G il A2 ik O A s 55 B0 24 43 28 YA A A R A o
2y, FETRXAERBME A, Bk R A 4y if o 2R “FEe” morik:. mR
a2l 2y R AR AT E 2002 AL, XHIRA G H LR, M ME . RRSEHET R =
Bogid i, b A s 0 s B, TP e e A Bt (0) Tk & BARR T
LR, HE20 AR, e U, HEE TH2k A&, IKETE
Prea BRI R M, R T CSERTHTIET W5, o A H AR L 2 B

(3] BGERRUMPAUE N IEA —2 B RIS, (Hi A 1960 FERE MG 30, EATFF— BB L, W
PR R A G L . MR T EEFERET T, W AL e SO SR i R A R IBAL, B
PR A A MR R A, e g g il e 2 Tk, RTRMER K, T RT ORI EK,
Z: W, Yoram Barzel, Economic Analysis of Property Rights, 2d ed. , Cambridge University Press, 1997,

(4] “H|EUFR” M “FHIIR” BREEEENE T ex-post (FJ5) Ml ex-ante (FH]) 1ELT ML S. |l
AR I 2 Al R AR D 2 Gy, 5 DR T UL A M R OR T B A C A, | TR TR IR
mOCHET L R XS HEHEESMRA, HolEEE, BE W T AR T WA
(‘ex-post approach) ” F1I “FiHIM M (ex-ante approach)” ,

(5] REEAREZTTERF TN, FAEAT L A Dk e, — S 28 57 2 S0 12 R o) B A — o 27 R BIF 5
AT RZ MR AL AR By s IR TR SR TR B 0 0 7 Ok B E R LN o AS 8 T B 7 A SRR AR A
FRmIET ., ARKHTH R IT B 250 2 B T CRAT A ek, EHP S A IS8 A JRIF AT . JoA ik 2 A i A W 7™
FOAA, ARSI T CETFAAE “Frad” USRS, AR el WL I W 7= Ay o8 i 2h ae &5, i 6
A LTS A1 BE H 5 0 TR 20 50 A W 7= AT A 1 B2 S BB 9 o 7565 — R K 8% T B9 W 77 0k 22 5 0, 1 2 I R
KA AR, BRPHNETT] (2) BZ2Rusg =550, U HT—IEE - & RRSREHERN (REME
Peorpr)y ML 2009 4R ) BB UG e T RN L BN, BT EA R R ERAR, HAEXT
(REEHEIE S 2500 (P E Bk KR B A 2002 45 i)« AMK S EEasE. PROIEE S S0
(FERTR A A 2008 4EfR) A Bz it o X 05 A8 SCIEJLARA I eI, Aok 008 77 ASU A 3 1) 32 7
GV ———FI DI RE ) (AR BUE 2 BE 2005 YA L2508 30) , MR IE . R (B M AL
HBRETF AP BRIEIEEZR) (CERA) 2012 4552 1) DIRVOREL “ REURA" B & L5 mA”
W— R, BHCREREEZAR, B—hl, EREEREEMRAET, ARZRIEEZETHEES
Ve, W CWRGEE” WAFR R ERIT T R MRV, ekl (sl S WA di i &35 i)
( (T EAEF2) 2006 4554 1) %, HABER,

(6] MulfHEE REr iR AR W2 4, BLAME IR & R AR B AT W OR AL . RABUE B RO 1L 10 3SR AL, sk
ERPR A ISR RIS, F A R R LB A, A A AR I
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S RBE R IE L GE A A AT o DUT A& R KOs SEZE L I i Y e 87 3%
G, X e BB E AT

L. BHT Az 0 R “HEE” AR

FTWE - s “BAAWNTT Mg, KFALg - mUOREIMNL S RN st
R E R o U B —— A B S XA A R I e BT S ISR, el e A R 25 o
SR TR A 2 U A 1) = Rl 2 i, (7))

FEREHER b, BHU kS0 R S 38 AN/ B 2 A ORI R IR B AR . HARN
o FCHEIN T — A AR 2 AR B A B A 5 5 AR /NS o XRE, B
T — N SR 0k A AT T SCN 5y AR BT (realistic and manageable) MBS R0 X, A
T CEAWNTT BEIS BT . 5 R R IR A A e B e = R A R
FEH: FER G A M BUSEAFAE S, REIESZ 5y AR S /MU I 5 T ol 2 1k it o

HEZ, BlrE EwE: Bk, HaWERRENELET LS. Bds, R
P EATIRAA HIE, WEd E S S S, W RE AN W2 i TR AR A I, 3R e AR
MR, B 2L R RN E. £, KHMHREZERA, BddaEaE
B RLY, B i 3G I E O 44 T SN R B A PR PR, 721X S8 A A
HAZEN, HAARRRYy . LA S =, UGN R R Y TCE B,
BE ARV = ABUAE Y, R S — > BB IR 2 5 B2 24 [R) AR OR 19 i TR i 5K, fie
A 5y B

NUESEA =5, BHI B T R SR OUA SUHAE 2R 24 2y it 7 ——HC R A A B Y
HOE B IEA MR AR R L B, 3 SRR R e 5. (80 B frdg i, “ 64
(T LM T AR I AR #9520 AT — JBORF R O PR 4 & 3 st 3, IR Tl o 2
PR B Al ok 7 HRXOR IR A o FRATTIEAE 20 AT B TR B A A B AR (reciprocal) , BP
EGLXT £ P A 2 O A o R E B BOE DB, R R 4, 2 i
CHUFEW 7 BT TR B HRHE 7 (0 XM, IRFEGE A SRR TR B W0 7 A (BIr A A
HUE N R PR — T X oy — 7 i e B, K B S A B A 2 R AT B
SHBL LSBT R, BTN I AR

ABE T, MR INE SR BB AR I BRI, 2 i AR ok
SRR, EARASRE LIS T BT A R BT, T LR U SR IR R P g S T A B R
XUk, H MR A B, B SR S F AR BR A, RAE B, SRR E
FHENAE A BT S RMCER B e/ A, DRI DG A8 A AT 9 40 4 AR I B B R
18 1o X — FE 258 Ty R RE 5L B 7 BOM) R TR 22 A, Al R e S Y de R R R B R/ A
HINR S 5 WA i 3 T BOS R FIAREIS B — 2, A E 2 NG AR, 5 200

(7) RTHEEFE=Rard—a e i PUE AR E R, W2 a5 (2), SRS, H#EFFH 20 I,

(8] FBHrigsch Xy ik “FREHAE" Fl “A¥YHik” (See R. H. Coase, The Problem of Social Cost, 3 J. L. &
Econ.2 (1960) ), BRI &4k, 2 SO 145 4 35 O H 35 5 AN ) 1y W 7 B A —— A RVRIAR R o O 2% 445 11 2 %
ALHERR F2 00, T A UKV A BT B R B R ) AR o (ELR R 0 A R R R BRI TR 6
WM, MEEENANE, HEWEEA AR, BAES LA BN,

(9] 6 L5l Coase 3r, 551 I,
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RCR RS T, I A A R A 2k U AR R T, D00 g I A e AR B — S SRR Y g
HORBIUT Y CRER BT ERET . HE 2, W i BUR B3 B S A B R AU
FC ' 265 000 26 BE 408 i 5 A= 77 et 0 RSO 5 EL A I8l D sk R S By 8l i 7, (00 BT e
L VR AT Z 18] (9 00 7 ALES A SR AR AL 5y« BT

2. PN SE e AL Y I T N E B

TERHB AR P AT PG 45 U12) Z )5, AT Bl & K5 kA A ks e . RHSE
W<y F2uras, DIAT O 5200 i B AR ORI AT $2 | 2 B8R, R 4k E (1 i & X
— B AR AN BRS04 DUSR ) al 445 i dn ik, 4n el XOT5 25 38 N AR SR O 07 45 e e /AR AL
SRR R B SR (13) 45 SRy, T 0 5 A e B s U, R
A2 AR 43 AT B0 D5 1 O i B R RN, R R RRAR IR T T ki, (14)

LA T BARRMEB R ZIEFI, HBE TR, RS0
EANER T2, LA R R 8 f R AR D (6 0 IR 1 2R AR b o o ittt i 30T A A B 2 g
CHEAET ARBCREER L, SEMRORSRACE T BRI ehe T dni, RER A g, IR
AR AR BRI TR R Y, (BAS IR B AR R 2 S EUR BRI, B LU — 7
I xf HeAl 45 75— J7 B AR ER P AR AR ST A . S il AR AR i S AN P2 MR — O Y R 2 ) AT A
SRR Ay, TR AN [ ACR Z AR IR ] B A BT L . AATTRT B85 08 /Y, WA 102 HE Y
W7 A2 B 1 0 O S BT B A, TR T AR A RE B — RS A s B R
1P TP B, BF A — 7 200K —F BRIT . & TR R I L5 i R ROk E A A 2
Ay, iR B EAE A 2 MR, WA Rk “HIRHITE” B EEA Tkl
A WA AR VA TR ok T, TR IR T AN TR A 56 AR AR B R R RR 2 8] Y EE AR R

(10) R. H. Coase, The Federal Communication Commission, 2 J. L. & Econ.29 (1959).

(11) See R. H. Coase, The Institutional Structure of Production, 82 (4) The American Economic Review 713 =719 ( Sept.
1992) . X —il i AR G HEAR B IR E AL S BTE MR, ok BRI LB M e iy (A= ROl BE4S # ), = 8]
SMRZEFE IR ARG SR ARATIEE R RA S ARWZEILR, A8 386 A n] G
MR GAT HAMEE NG ? EHEIIERBEEGREZMB R ERAZLS T, RARMKYEAL AL
SAEAEFIWT, A AT AR TR IR D 45 20 0 R AR, IR BCA B, DATAIE o Tk 5% PR A% 1R 3 A de e i AT o
R IR Y. AR, R SR G — IR B M F AR d A, HE
AE — MR 30t R ks, B 4 T BEAIE BRI B0 b A TF) 2 88 N R R R G W 5 b, R4S Jokik
B, AR T S X R U A I N B 3k R YR, O Rl IR 832 B A B A A R SR AT B — AN R T T R,
Bl REiE B 5 RN L IR SR e A, A RESN, R EEAHWRRIE - HRAT
EPAT T 25, BT ARl HA A SRR IR GBS T B C DAY ) BT A0 22 I 4 (0 JC AL 43
2, HRIRIA PR EUE AR o T 2 A A ST R R 1 BRI IE AR A SR AR A I LR, RO g
S5 UE B BORF B2 BE B I WS T, AT SR bt I AONC At R SR, X S ZE LT DL P W AE NS
T S BE v WU I s AT S e B . FRBL LR B, ARUTGRB RS, HENERRE, =Y
Wi J oK ) 2N, KA AR RS

(12) See Guido Calabresi, A. Douglas Melamed, Property Rules, Liability Rules and Inalienability; One View of the Cathedral ,
85 Harv. L. Rev. 1089 - 1128 (1972).

(13) See Robert Cooter, Unity in Tort, Contract and Property: The Model of Precaution, 73 Cal. L. Rev. 1 (1985).

(14) See Wang Ning, Coase on the Nature of Economics, 27 (6) Cambridge Journal of Economics 807 —829 (2003). %3¢
YEEVE B R Z AR IR AT T8 1, FHU A SEA S 08, AT 58 o 28 24 35 A AT SRy 1 i B2 24 B 5% R O A AIR
G, MixtiE AN kR C@Um E T Tk, B SRS E R EEMN . AR SCER
FMRHER, FEx M FERE REAET T MK, SCZ BT AR IR IG, AU S TSk B IEATE I8
MRS
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O R AR AT 2, I8 A A R AL AT ] Y b LR DA 2 B et TR HL A DR R 1R, TR
B S E AR SO TR R H—H R R E ok 17, At L5 B RER
o, OS] Brdy BE A Ot SA P AR A 40ROk A BBl A

XFET ERRCRIE S, XM YRR A A N, B Z BRGS0
HE T AR RS SUIR Al ARG A SRS Tr ik, @A ST AR AR R
THHNZ A A s 100 BRI B 25— Pl 00 o BORA R @A, il Sad K
ERERRAAT TIRY, BIBCR BOAURI R HE A T AR R B BRI G It 8 A R W 77 A
A RO L AHAE D 5 20 R OO iy MR A, U TR R A AR IR A AR R 28 B AR R
B HES) TS — AL, SO AR OR Y Y A

XAE, AT E BRIV B SR A b, B AR TRk A TR A i = K B ——
e B QRS o A WA 52 5, A W RO T AR e il 2 e TN,
X S K RE B I Y e R MR o B oA B X i i AU R s ST U T AR BB A A/ AR
L REE S HCA N, PO AT RE LA S AR AR ik G 2 A0 A SRR

3. MR CHATHIIL” T ik KA AT AR AT iR

MBE U BT ok, A RHI R R AR FE N e BT R, 3 ek s T
BRI R AL, A IR ARG, A% R ER T ph e b R E B W 5 R 1Y
ST R K, MBS R, RZ LR NI B RS At ik 48
A XPESC AR, 1B O HAS B NI 22 TB] A AR G P O 2 T i

TP ST 0 AR LU R E 15 O o BHIT IR 938 J2 25 3 AR S B I W0 7= AR 26 2 P R
B L RAZ IR UR B AR RON A AN BE 52 B 1 981 8 1 B2 0 A 0 EOR B AR AT | e ok
Lo WA EAR G, G TR A — T f A AR I 25 AR (A )
RE QI B 22 10 s RE LA /N A b 4 T P, DO X R BRI BR A S A, i
oo iR A, U0 F 2, ERHITIRE, ARIRRI 4G e L2t A A, BEr . A
HEPR, XA L, FHATRITE SRR R (7)) TR T B AR AL, O R R A i ]
280 FRULEE FRMBOR A7, HARUEHEMNE RS GEE . LEESGEL T #%X)
TET W 24 &3 BN S B 52 BRIV & e K AL B 00 B AR 375

m T AR T, G EZME (SR E /NIRRT E) IS ENESA
AR, MBI a2 B, A6 20 G5 S R AR 4% R TR 22 B DU JE [ 72 1 2R AR AR Al A
HSCH NG FE, A el e & T, R RERr gy R A e, iR BAR B R
FHR AT AW T, BT S AP AR, AT = R4 A 20 1 BRI 22 HE R 7 AR
ANTRISAl e o 3K 8 e A, PR DA O A 0 B e R R SE X N TR AR A S, E A
AR P SCY , SCBLZ S f KAE (case by case maximization) o JX LRI LAY~ FHl

(1) w5l (2], #gds, 56 66 11,

(16] ZWHOLM:  “P e s mEEeE) , (BEARTE) 2014 4255 4 3, 5578 B,

(17) EFLCH, PHRRBEISAAE—ZE M NIEAR HE . HOR AT 2 I8 A A TIEW RIS E , TR 3 35K 5 2k
Ny BB B T R B I 7 AR R —— S R A A A B R VT B o R HO I R BB A B S AT M
g, RAIMa kR, HErRMEREFT28EER, £ CRIIANBMER) F—2RERT, i
SE F 0 MR B o TR A L B A T R BB 1) T A % S 4 S B S 2 e, R AT LAY . BT AR B Y
XAEERT, RS OR T @R R R I B T
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WULSIEE S

BFFE" 0k s vk R QL3S O KU R B 17 4 72 2 0 9L, R T B
e

T2 Xk S B B AT B S R A A AT o (180 S XPE R T RS, ik
THY A, AR IR B — Rl R R RO AT A M R e, 19

T2 “HAIPIR” HIET, ARESEERIEI RSN R AE, DIssE S S8 SRy R (20)
SF Gy, RUE S BORIAK G £ STk B R 3 e ) b R e R R, (HAE ik & T 0%
TR I I R R, — B R BRI R AT L], HeEL T i 4, 2 E B A
PUBAS /I, Ll AR H I Ao 2 B0 LT 4 B2 DA T D/ Sl e, b e Ak 2 )
SRR S, AT 20 B R A 2 ARA S B R AR SO, ) E ALY 2 N 2R W) BE
2 U A2 o (210 DRSO 3 4 A R B, X RE R FI DR R R A, RS Ok i R WAL
UM AR 3 2R A0 A © S ST R R, SR, A& Jk, g T AR
HTA BRI B T, AR AR AR AR5 H s, Fa ik e s Ry Wik, SEFHEPLL
WHUEHE ST . A B BN, #2006 H 3z B I, DT (45 X — A4 3R A% 1T — F )
AN SE B = N AR R X RO

S —FIRUE, CHATOTIET AR A SR kAR (NFR EAR) B AEE [
A2 B R R OB SR R R . it A FEADUR o BOAL 2 A R T,
SR AR R AR, S T AR AL S BRI B 0 TP RS B PRSI AL R TR R
XIS NIRATY o

YR Z 4%, Lk B0 gok B L Rikiatt, AT &8, “HHargrR” miats
BT — DR R ET 4« 25 25 38 ABURI AL (0 AS B 52 46, RIVAE 24 23 % A Jis JORT 76 2 5 A
[BIFF I = AL o (RG2S B IE R T 4R, Ok A BARIEIW = R 97 Bras i iy, 46 16 2t A
AFTM R ZBUEEE, ITRES W R IE I BRI AR E AR . BERE AL S SEYT R
R BB R AUA , D TP REA A7 SRR T S SRR Y K e Z M OF S, BESS EAUH A
AR, A = N, 4005 R ARG B AS RO i) D s R ULHE, AN 2411 ] I B 1 %F
PIAL/ XA (FERE) « WP/ G AL (BE3635) SRR 7y, AR A [RIASUR) 26 2 14
AT, A AR A AN TR O] 32 A B AR, BT AN TR A HE Al L, AT R E AT AE
Hoahry A b TshiE B mBAE, BORIAL S A B a2 e . SCBLG R BTG B, 46 00
ERACHMI ST X, o IR R R B S B AR M) g AR SR R SRR R AR k. BA TR —
HEABYE . A X — R A" WTERTR A S, SCHAURIAL Y “ SERTAT I J5 vk Mk

(18) W [ ] A% - F4e. FLOW - o QERMAF¥), RESRE, LBEZBAE . LG AR SR 1994
FML, BB 13 T,

(19) Richard A. Posner, Economic Analysis of Law, Little, Brown and Company, 2d ed. , 1977, p. 5. # 5| A®/i5] (2],
B, FEHITFE 1S I,

(20] 200146 A 1 H, BEZRAEEE . H2 LRAGHE RO L+, HERG BB “BReEY,
WERS LR B R RER SR AT, REEY”, BimMEFRG ERAET BRI SRR Z 0K sl
T2 Hot, MEGIRE AR, BEWNAE T AR B, HEF R LA R E R, (A5 B
Lt “CEMR ik, EAMATIERTGIARI AL E ,, B TR TIE. 2165182 W hup://news. sina. com. cn/
/2003 - 12 - 11/10022344657. shtml, 2013 45 A 4 A #5950,

(21) fEHAEMgAE Lk LA NS BER LW, w2, PRS-, RA “HFaorR” Mo 3EE
F7O, AR AR RN LIS . B TR LR v A K L S A 0 OE S M, RS TR SO R Y
WE, AR b 2 B T AN R B A PR 58T 00 B A T SCESR TR AT 237 AR 1 A [ 98 G o
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LA HAR

Kok —, #Eid22d, XHEERNMN, HEEREAT 5B KT
i) —SEARAPEZE S S A R, LU WU ARERE IR, 0 A 75 7k 28 T o R 10 A R Al R
MEd e, & LR OB &S ——property (W AU/ A —— W R RAL, WX —
CTRAET R PR AT SEBL R, DL AR B IC AR Y 75 R T SO A 4R I — e A A A

ZL B R 2 YR AR e LI

WEBEE, TR ARS8, (S REERBATE WP R (B M5
SER T 20 AL AL () SRRV 2 F 7 SRR E I, A E SR AL TR IF I
BRI, B RSO ASE propenty, FUE ARSI B0 F 56 # R4 45 11 ISR 09 2 1
AL AR H T U, B, LR T R GONER, <R R SRR
AR, MTIRE TP 09 BG4 LR (2

L MR B AT RHERLH R

(1) 68 “WPL AR R A" A

B F 2 S K TS — I 000 A K IR 5 1B AR AT B,
IR Sk AR 28 AL R 90T M0 BT RIS e, WA P AL (29)
PO SRR DR — R , AT A5 R Sl A 2 W52 9 A e 1%
I, XE WL WL, LTI EOR  ARAIE AT Cin re)
HAAETF A )

EA ST T O SAR o, 7R — i AR T 81 23K 00— R4 08
KR, SEA MR R GTICA A MORURS™ (24 BLIL SR A T I P BURIEAS ) R = 1
P NP M BRI S AR I 525 4 SR, AT f 9 C R T

Bt W - LR ZERE BRI 2 R (estate) 29) L IR
G, AU TR BT ST M LI P, B TSGR R AR, KB

(22) [26] BER: O"RMEFSIT), R sEE, RE=PIE . B AR S BH: 1997 i, %53 5. 7£0
FRLAZER R 43 g FE b A AL S BOE b, ER M A SR 5 MR A X SRk m “wil” mAs
BRH 2. ARIIE, TEWSCEARIRIET , A IR 19 S0 A <7 T 22 5 0 il 1R P 0 22 5 R AL M Ok, R R AT AR 62
B 5 R B 5 A VA A I AT R S8

(23) UM, FELIPEEA R DB RIEES F, RIRE AP DR RLOE WAL (jus inre)” / “XF AL
DX Ay —— R E R T B AR RO R SR A R R, R R A IR TR AR E AR A A AN e A A 3
AR N—ICRIE S B A TR AT R S B, IR LU TR R B, X
GENLEPRAVE T I R G IR ROk UL, IX 88 573k SR AL T 808 PE AT WA, T A A AT AGETE . W2
I CEEFEFTH W EAT? —MREFAEE) =000, (CRARBUERFZ#M) 2015
A2 W) MSSETE RGP il T AR I A R AT, O B S8 B T AR HE A LR I 7 AR S8 R IR 4R
FoOU WAL RS PO RCER M (0 4 B A D AT W, I bk 2 AR 1 R e PR L AR R A
MRS EEk AR E, BORMA NSO TR, SEZEEERD WA AT R

(24) Blackstone, Blackstone’ s Commentaries: Abridged (1899 ) , Kessinger Publishing, reprinted in 2010, p.37.

(25) FriHMB=AL (estate) , RIS RAEH T RIL I R H 2 B (feudal, @R “FH@”) HE—IR —H L Z
JRAyE, LHSCHRERATIRZE N, FEAE A PRGN . AR ——EN, T U S
S it AR X PR I 7= A o — AR BT, R AT e ST 2 Tl 2 R B — BN AR AR, AR B R —
AW, A H AR S — 7 . Diane Chappelle, Land Law, 5" ed. , Pearson Education Limited, 2001, p.5.
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WRITAH ™ (estate) , TR EA R LHTRR, #it, MEEREAER, LB
R PR 5 OXE AR BB Ir, TR LU B R HE A PR ARE A 1T RE A8 S il A
CXPIALT RS AR YA IO B AR AR, R BEHAOR ) 280)) REHE R A AR 2 N (26)

TEAT S v Wil M 2 05, IR AR, WAL XA P SRR AR RE D B A R X
PER HEAB PRI o AR b 2 — D AN =T A, s AR B A — R A 1k — AT
WERREST , A BEA RO 37 B TR R A 2 1 W8 7= 8 0003 22 4, i il A 2 B A
1 B 55 F R o (27

RN, WIT . ROVRL AL sk . ML BHRVGE—fUGE 2  (TEid B2l
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Abstract: Conventional law usually follows the “ex-post approach” , resolving disputes in accordance
with the established types and related norms of different rights. In contrast, Law and Economics,
which rapidly developed from last century, follows the “ex-ante approach”, resolving disputes by

13

competing all the “right bundles” against each other after the dispute through efficiency analysis, so
as to make re-arrangement of the priorities among them. However, we should notice that, in the tradi-
tional judicial understandings, there has always been an essential distinction between the nature of
different right types, i. e. , the heterogeneity in respect of the extent of exclusiveness of the categories
of “right in rem” and “right in persona”. Whereas Law and Economics, completely ignoring the dis-
tinction of the nature through analytical conception of “bundle of rights” , may expand the exclusivity
of all rights and interests to chaos, hence resulting in great harm to the security of transaction as well
as to the property income of the whole society. However, from the perspective of the dynamics of ep-
ochal movement, the difference between the two approaches is not a matter of right and wrong; in-
stead, it merely reflects the responses to an incremental movement from the societal need for order and
security to the need for welfare maximization. Taking this into consideration, we must focus our atten-
tion on China’ s unique historical start point in the development of property law, disregard various
fancy schools of thought and/or propositions, and reflect on the question of localization on the basis
common sense. We must adhere to the systematic understanding of the in rem nature of property rights
while at the same time be open-minded in designing and recognizing categories of property rights in
general so as to resolve disputes over property rights in individual cases in a more efficient way.

Key Words: right in rem, bundle of rights, ex-ante approach, information cost, law and economics
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