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Abstract: There are different models of constitutional review all over the world, but the two main
typical tasks of the institution of constitutional review are as follows. One is to protect the
individuals” basic human rights granted in the constitution from the infringement by the
governmental organ. The other is to safeguard the constitutionality and unification of the legal
system. In addition, to justify certain state action is also one of the most important by — products
of constitutional review.

According to the fundamental principle of constitutionalism, state action is justifiable only
when it is done in accordance with the constitution. The constitutional decision may enhance the
legitimacy of governmental actions, and further more it is a basic factor according to the principle
of rule of law. In this regard, Charles L. Black argued that the legitimating function of the
judicial review of constitutionality is of immense — perhaps vital — importance to the nation and
the government of limited powers. In fact, the decisions in the majority of the constitutional cases
were approved. From the perspective of comparative law, even the unconstitutional decision can
provide legitimate foundation for some other state actions. As the case in the U. S. has shown,
the unconstitutional decision is easily available for use as a seal of legitimacy for countless other
controversial political acts.

When it comes to the function of constitutional decision, most of the constitutional scholars
attach great importance to the function of check and balance. In this aspect, the theory of
legitimating function provides a new perspective. Given the special political and social context in
China, research on the legitimating function of constitutional decision is an urgent task for
constitutional theory and constitutional jurisprudence.

Key Words: constitutional decision, legitimacy, constitutionality, unconstitutional decision
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