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Study on Farmer’s Right to Save Seed
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Abstract: Affirming that the contributions of farmers as a whole in conserving, improving
and making available plant genetic resources for food and agriculture, and their dependence on
crops, UPOV regulates farmers should enjoy the particular right to save seed. With the wide-
spread use of biotechnology in the area of plant breeding, and the improvement of intellectual
property protection, UPOV1991 provides farmer’s right to save seed as a non-compulsory
exception to the breeder’s right, USA and the European Union set different scope of farmer’s right
to save seed according to their national conditions, to satisfy intellectual property rights protection
in plant breeding under the background of biotechnology. China should draw on the experiences
of USA and EU on how to implement the regulation of farmer’s right to save seed in UPOV1991,
establish the protection systems of farmer’s right to save seed according to China’s agriculture
reality.
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2 B ARG AN )R UPOV1991, UPOV1961/1972 5 UPOV1978 ¥ A4 i —
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E o DAL T AR % 08, B 2 e SRl nT CARRIAE O & P BUW B AT, (HMN %
TR . G % E M UPOV1978 5 9 20T “BrAEtH T AR M IE, FME =
PR A AT TS T SR o SRR CRAIE SRR ) T AR SRR AUSZ BIRR S, A%
1 BE R 1 L R — D) B i, WA OR B PP 1S BUAE BRI R HE S R RRIA
SZ AR EFNAE B L DU B R PR AT A 2 SRR 2 o, 7 T

UPOV1991 MHfRILE, “BREE 15 FIZE 16 25 A e, W 2R P EHEM KL T 513
BT EEFEBA, ()7 BEH; (i) AEREMEA TR GiD $RatE S Gy) £
BB AR T (v s (vi)dEa s (vil)H T LR H B G Z(vi)A7E T, B UPOV1991
W T BB M EAEA AN BT A AT A BT S, 29 R BIRTE H IR AR AT
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1 2L UPOV1961. 1972Art.5 (1) A1 UPOV1978 Art. 14 (1) .
2 UPOV1991 Art. 15.
3 UPOV1991 Art. 15.
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A1 UPOV1978 I & Fh AL HIABCH]E B BR T i M AR F 32 ORFP b, AR BRI I A IR A7 1)
BT HOOME, AT iR Z R adh, BB T M BUniEmle . B2
FEIXAN R b, AR B B AR BN & Mg BLORS HI45] 71 . UOPV1991 B2 | & i BRI [
PIRLE 77 2, B BT RS2 ORGSR AT RN B R AL ], SRR e S T4, Rk
HIL T TR R BN, THRA T COREBEFBOR” WL Tk, R R E X
b R EEFBUREAE 9 E M BUW BRI MR, SRR AR R =A R H UGGk %2
PRYP AP AT, ANFRESAT R Z R A 2, T B SR R OO R AR
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“NF2 5y SRR R B AL s AL BRI AR B SR AUR] B — AN BRI, A
2 SE AT R MES .
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R4 UPOV A %dE, #2012 4 12 A 5 Hoik, 3H 71 MEXKIIA UPOV A4,
Forp 51 AMEZCR A UPOV1991, B4 T [EAE AR 19 AN E SR A UPOV978 STA,  ELA I
P8R US ] UPOV1961/1972° ik Bk # , UPOV1991 AT i & f 4 B B FUBURIZE N\ UPOV1991
(1) 51 ANE K, BT LME AR B8, A AR B R U R S IR, B OR B BT
FRAZRE. T HPRLASERE . BRI 9628 5 H st UPOV1991 ¢ T- A& R B A1 BUFIX —
FIE -

(—) EERREMRT

P53 [, 4 A B B MR 7 FR S BE b A Bl A 4 42 (Right to save seed , Crop exemption),
& 1970 4F (EE MY ARSI (Plant Variety Protection Act, PVPA) #HTHIZE . R
A E , — N N AT DUORAR I8 B0k 3R A5 0 M1 04T A P45 2 M1 F T Mo i H ),
B X B OR A7 B R 76 B SRR A P B, B FH T DO 3 B I8 6, AR ROt
FHIRSZ ARG A A N R AL o — A N O SEE A R 2 BB TP H 1 80 A3 i
PRI MAE A = HRAF I Fh 1, B TRAE BRI M 3R AT B M 1A T BB PR I Fh 1 22

4 S CRERUR YIS TIRE R 5.
5 ITPGR % 9 & “RICHIBF]” .
6 Z I http://www. upov. int/export/sites/upov/members/en/pdf/pub423. pdf .
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FOEA, MASZHESTEH RS, AR BRS8N NIXLEIETEIRAGAH A1, B
PN AT ZAGH] 7 U.S.C.2567 FriilE (1) R AT EIE MG S9N, Wik sefhvH T
P H M, WA AR AL 7E 1994 SE1EIT 207, PVPA AMEBUE AR KA A7 H Ok
YSGR A5~ FH T A BB, 38 A7 R R AT HO At B 45 AT B A AR, {HAE 1994 E 2 )5,
PVPA (LR T AR RARAFIGR IRl 5 F T FR R AR, B0 1 ) Al AR R (A5
FhFACRIB, Asgrow v. Winterboer 21 Delta and Pine Land Company V. The Sinkers
Corporation &2 /> J¢ T 36 E AR A e i 22 BL G0, A7 BT FRATT B s 2 b 380 A 5 [ 2 v
) A B B MRCR]

1995 4 Asgrow v. Winterboer — S st 16 i e i B A B VB 1 CURM R (0 32 4% 97 i
PR G HBERS . ARES Asgrow ZFi7A#], #75 Dennis Winterboer A1 Becky
Winterboer & 5 [E A BT A M IR B A B o A AT T2 A ) AN R b 8 8 R R RDRR & R ERTRHE D
M 1987 I IGE  HAt R B E R DS PRI e . BRI Bl EIRERE Ny, A
ZF ) Winterboers AR A1 & A1 14T v e — IS EAT ., AR B ROAEAT T
OO ECE W 25 FL o R IAT A, sl A AR ROy B SRR L i H T DR A7 1 A
TAREATEIE . 1X— W A15 380 58 [ G e v e iR A T

1999 4F Delta and Pine Land Company V. The Sinkers Corporation %P3 Zis 16 J 4k B
B 2 DR S AR A IR 5 1O 26 = NRER =AM F e i)l . AR IRy DPL, Jf2Hide
TR E N, 1 Sinkers J&— K - ENFEHAER T RIGUAIAE B A F] . RIGRRAER 7 BENS
AT MR L 2B PR . Sinkers ARHE MG AEMAE 7 () Z RO MEAEM AT RI9E, RJER 4%
HAbFRE MR . DPL [HL4R#%E Sinkers RIUMAEL. EARZRF, EEBS LIREFRIAN
Sinkers & 13 T2 A FiE F G (1) 1) JS R A i 3 IS [l . (1) Sinkers BB IM &G E T
PVPA FLE HIFA i 2 (2) Sinkers 2852 5 AN H LR (A0 T AN & T PVPA BLRE HIH 5
T ? MR R TR T E 5, Sinkers 4R ARIIZ BT, W RER K FhTAS
& TE Va5 s R, Wi Sinkers B LR KR TR T PVPA JLUE #E
S G, BME AR P 4R R BT A TR RS, BNRIHR AL ST, AR Sinkers # SEANVAN
HEERKF AR T PVPA MUE FERVa [, BIAESTil 78RR AT A, R R FHA 5%
IR DT 4SS, Sinkers A7 f 4N A% 8% (b7~ BU0E R OO H ZeFB AR BT R LR
T4, BRI R AL .

PR F, L E CGHEY A ORI AR T 9 1 Sl B R R BT A, AN
FUGH B B2 AL AR IE T B ORG, ToPE BRI AT IR HEY & RIORY, A5 & B Y
TEYDHT T BRAERT & R L R BCEA GO0 38w DAIRAS R I LR B OR3P . AEREA LRI
RFLR R, KEEAARREMMEE TSE. B, 56 E A E N RlE )« R
FCR AR 7, AEASCRR A% BN IS LESRAT it A DR P IE P OR3P AT 1 BT A B 2R B B )
r A AT OR B AT F T PR ORI AR, HLORAE AT IO B AN Hh B M 5 ZE G
FEATF ) HoAth A IR CAR D HA B HARAF B Bh 7, B I S b JFUAS /2 4 ) R IEA T OR AT o
AR BRI PR AF AT IR AR A58 =N, R FE AN RITE AH A7 T AR R A LAY
HEIE, A AR BRI 314F. W2 ul, EEEE 1970 4F CGEYSFIRYE) GG
T MR TR AR A M B A 22 B 1) S R i MR, T E O R BCR] .

(D) BRBERREMBR R
Wi ) A% R AR AE R T AR 2 B 1994 A AT A (R S AR T i R AR 4 45 1)
(Regulation on Community Plant Variety Rights, CPVR) A1 1999 EMiAR i) (ERILARA M A
R EEAF54) (Directive 98/44/EC on the legal protection of biotechnological inventions, f&jFk
84D TLUHE.

7 U.S.C. 2543.
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CBR BAEHT P R AP 25881 2 7 R B Bl N 2 e — 2000 AR A R L B2,
s PN SRR R R Y R P B AR R80T R HEABAUOR Y o FIJCAR R P2 A —#¢, CPVR A
TFIARIBR G551 4h, ALHE R S FPRUR98E5 ” (Derogation from Community plant variety
right) “ B SRR PR (Limitation of the effects of Community plant variety rights)-.
“RREE B FRAUF R 7 (Exhaustion of Community plant variety rights ). LA Az 5 il Fi] F AL
(' Compulsory exploitation right) %545, Hrr,  “RRAAR AR GRS 0Tt 2 R R ARAF
Tl [RUR] (farmers’ right to save seed) 8. CPVR &fl#lE, #4477 & FRTEE N, I
TEARY B M ARG AT, AT AT XA AR S (0 R T BARR A1), DR RAE B b
FONEHZ HI, AR LR T E RS2 R SRR BT OGR 7 i, BUOMPAELER 14 %% Ba (i)
s TR A AR )7 . CPVR 28451 “ 536 [H 1970 4 GRS AP ORIFIED UK R R
ARFIAR T AMEHEECEIEHEMEY AR, HATHRAT UPOV199L ik
RO, B TR W IR B 2 AR SR SOR AR T B OO () AR RESR AR A e 7 — AN Jdrs
I BRIA R, X392 CPVR 4% UPOV1991 f1j—Wi ‘EZRfE’” ¥, CPVR 4l
[« AR BRI SR “CPVR T AR A B B8 B AR A T 7 3% — B

G CPVR W2 e, “REH CPVR 2 13 % (2) ZHUE, N TR A~ H
(), A BB LS H e L i BRI B3 ERESZ CPVR AR5 AR i b Bk i)
BERP R, ANEIEZAZ AN Chybrid) A& G (synthetic variety) ™. {H4% E& B MR 1977
TEDL A R A A

(1) PRFHEEARAEY) A

RIE CPVR & BIAHICHLE , AR IR EAFRFULIR T FHRAED P SE—F N R
Vi, GIGEME. MEEE. FEEE. e, MR, BEE, AR TISaE (218
WAL EUONRREY, WM. RIEE. KRS, MR, M. HUNGE. NE. MR
INFE s BN SEDUSONRE RN LTSS, B IS . SRR SR R . CPVR
B 14 % (2) FHIIx L G R SR T EIR A AR S, ATAT A 7EX — H S tH I
Yy Fh A JE T4 E % Cagricultural exemption) FOVEIE, 15k B LLEHE H R T AH 5
A AT, TR SAS A ) AR NS AR 4

(2) H ARSI 2% A

NTREB R E SR RIEZERZ, CPVR 2B S A& IARAF R FARIE R AT & F
FIGAE: B, (D AR RFME ILARAT B2 R S bbb %A B st bR, B2+
MU R A2k ks G B T RE GRSl LR R B AR, tn] DU AR
2 R R 1) AE S R 5 AT AL HEE, i R R A N AR B L SRR A AR S, TR T RE
2 5 R0 B 7 i 5 KBRS SR R i —

H, DMK (small farmer) AFEESCABORI G A2/ MR ? R4
SE , N BN R A R B 2604 - (AR FE 1992 42 6 H 30 H AiA 1 Kk 34k 2% 45 (EEC)N0.1765/92,
At IR B R (R TR EEAE RS Sy B R B R E A (0 AR 7= 8 R L SRR 2R, PO PR TH AR i I
AT DAAE 2 92 s KR ) b i T AR A A B, T AR PR SR 98 (EEC)N0.1765/92 45 8 2% (2)"32t
17 G RTHABVEYIFNE, AR R RRF G AH B (138 4 2644

TR, Foh A BN 22 ) S SRR N SCAS A BRBUR 4 FChRiE AR T 7E [F]— X 3808 AH

8 (EC) No. 2506.95 (of 25 October 1995) Art. 14.

9 (EC) No.2506.95 (of 25 October 1995) Art. 14(1).

10 (EEC)No.1765/92 Art.8(2) “Small producers are producers who make a claim for compensatory payments for
an area no bigger than the area which would be needed to produce 92 tonnes of cereals, if they achieve the average
cereals yield which has been determined for their region or, in the case of the Member States who operate the
system of individual base areas, whose individual base area is no bigger than that area.”
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(5] St AR VE AT AR P il M TE A R ST B, G BRI 6 1) S B 7K1 T DAAR 98 16 [1A]
HRHE _F3dk ©L 2251 B R AH DG St P RR R P A T AR AL

UBAh, BB IR K 1) S A ST B T A RCRE A N 1 524 CELH SR R M B i i
e, BB AN A LN SRAT T B

55 AR TRANFE AU iy A 3 IR 25 IR R A AR AR i AR N P SRR BEAE 5 S,
PO RN AR = MR IR A SR LA R RE SR AR OG5 8, R B8 8e (5 B Lo it H # TAERTS
X —H e A3 S B4 5 2% B 0 1 O TR B B b A AT B @A 58 13232

HETT &0, CPVR 4Bl A% RARAE R T AR ¥oE T = EARMBERD: (1D 0 F'cty
HILAE Bl i H s ISR b, R R A RS A BRI &, AN R T T
PP, BNFIRARE (20 X TIRLE TN Fai dob 5 sk s off, ARyt e SOy«
B N S ATE BEACR] 4, — MK TVF AT T R Pt SR AR s (3) /NEUR A
FH B s F B /R S B R0 S AR AT RBCR] 4 .

2. E WA R B L R v R A R B R SR

B T CPVR % WIRE TR RARAEMFIHIBUR], BREAAE (BRILARAEVIHA KA LR $54)
(Directive 98/44/EC on the legal protection of biotechnological inventions, EiFRfE4) il E
A% RARAEFD T BRI o AR E , 6T AR B ARAZ 7 IO R R AR B2 - A0 28 32 6 il 47
2L RRE N FRBE A R RS T LA = 5 454 8L (source material), BRI LFIH#G A B
2 H R = AR H ek B S S AR E DLHAR Y SO B AT R AL, 2098
A ERAUR R B CAEH A B CUESE Y B R FSGR 7= i, 3 @0 A R B 4 FITRL
R L Jeldst, X FP IR 5 4615 CPVR 2545 Fr e 2 — 2. [FIRT, AHoCE R
FrA Na& K m R AR R A B i k Bt 85 P & Bl DLHAR Y oz s pr kg AT r AL,
MR BFE B AR RO AN A 7= (1) B RS2 R R 8 o 3 Phoslcdin (1) 78 [l 5 2% 45 2% 41
(EC) No 2100/94 %5 14 25, X AFEAFAT LA 2 B B3 B AR B 1) B A
BIRRESRAT, (AR ZHE L P AT B9 B Bl DA R A SEFETE B B B BIAT R o X P 1)
S R AN 2 AR B PR B SRR RN ST T DURIRE .

M AR E AT LLE 1, BB A AR R B LR R RAH AR R E T F14h, X578
T S AR 5 B R B ORAE R BRI B B I —HF, R dE TR IRAEAM A P2 R Rt A7 o R
RPTEAT A A = B e 7 B B AR, TiARR T RDEAVER], I HIX P A = &0
A B FREAE AR IRAE AR SR AL S5 o MK IR AR BE R, BEORRR RO AR 7= [ o 3
AT I 20 B IE PR B A RX — R R B AR TE A DRI = BRI FH AR R B AR . fH ) R & ) ¢
A NBET B A 524 R CRA R IR ADRHRIR 5 78 b X B RR AR J2 5 T — T R RCR 4
MRl . Bart Kiewietih oy, “LRIFE NS RFEBEA N, WERMBATALZ F—N ANEGEA
(3%, 0 FE VORI P AR AR AR RSB IE & AT B 2 — RS N ST AT i .

3SR

KRB ECPVRZI R T AR BRARAE AP IR, AH AR ) S B 18 e e g 2

(L SFACNTE R R ) G oAl (G S

MR E , /N AT DAFE [ O i B R JH ORA7 IR R e (R b (R B BE A R, o
SCAT SR FPVE AT s FHAh A B A0 SR FH AR 5G i b DU 2 1] s AR S AT BERCR 2. W E
b5 RE 8 A IR — AR (R S FU R 22 /DB (W ORAF PP, IR S8 i A8 15 B S b i X,
bt (EC) 1768/958H 5 1 75 Ffi T LA [ 4% B 31 W FH 5 B A (456 4% .. Schuline M2 CPVR
290 IR BCRNE BRI G S o BRIMVEBE AR R I8 1 & B o], 8038 A BUA
) 22 R0 R PR 15 LS5 IR . R BRI, 26 AR G RIE LA S (EC) 1768/95 558 5% FILiE
ANBEfERE NCPVREFA N AT DAER — AR RARMERAR(E B, BRIAEAUESEUE A O R R DL HA

11 (EC) No 98/44 Art.11.
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NHE T, SEH] R R MR B VR A T R R R I s B REAT B O, O X
B RN 8 T2 I A B AR B G G . < RAR, RIS AR R A R A A2k AT
Tl 22 R BRI 28 1525 5 70 B

(2) BRESmEE

IR E, e R RARAERD T MOS8 S ST AR R RCR 42 o S, BURI 4 2 Wiy
HATWCRIWE 2 —FROR U, UM 4 (R ECTRT LA S AP B N 5 AR AT I, tmT DLk
B i AN AE BREAA | [ 2 Bt [X VG N AR AL G TR EAT Wb i o an SR VA XA P,
UR G (05505 — A A [R] T T2 7= SR AR 388 BRI 1) 50%. P — 26 [E 5%,
g E, EE . H DL =S, kT AR BAARAF AT IR 6 SO P BGE & B E A 4 21
AR R RIS e SEeHh, XSSP AT 2B B D R HE, BLFE A DGR R KR DL &
it = R Z RSP FEE 75 . WY SR RS A % AE 2008 5 1 H 83T — I
T A RAREF T BT ( a farm-saved seed (FSS) study) 2. WFFEATL, 4 BB FBA 4
FIWSCE VT 7] 2% R G RIPE 5 50 1B XL st 5l B S A5 B 2 A) 2 — B A Ak, i
Z 18] “FSS M K" S8R T A B N XU, A BB MR IS S A R 5 [ 1Y
P ZERINT FSS MR K. Bk, BRIAR S EF FR AL B2 00 TR RARAEFI T I BUR 4
PSS FCER TR Y A . ] SR B X A7 7% S o XAt R AERR A TE L N, R R P 75
BB R BB RZR . 5 Bart Kiewiet Ay, “IXFHERR—EmHE, S ERF
S B AR bR TR B A A B At

(3) Anfei i & A U A R B AR

F 4 B B A R < m] ASE e Bl v 07 U O, IR 4 it AN BE 75 385 [R) 07 2 CHTH Ak
RARAEFFHIBRCFIUE ? Bart Kiewieti\ IxX — o] @ oy o fif s ]« ” 8 “A”
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